
AT.
-V^ • No. 14816

®ntteiJ States

Court of appeals
for tfie f^ix^ Circuit

WILLIAM R. LeVECKE and REED LeVECKE,
Appellants,

vs.

GRIESEDIECK WESTERN BREWERY CO,,

a corporation, and CARLING BREWING
CO., a corporation. Appellees.

^ransicrtpt of Eecortr

Appeal from the United States District Court for the Southern

District of California, Central Division

FILED
D^C ^7 1B55

Phillips & Van Orden Co., 870 Brannan Street, San Francisco, Calif. -1 1-30-55





No. 14816

^ntteb Stated

Court of ^pptah
for tije Minii) Circuit

WILLIAM R. LeVECKE and REED LeVECKE,
Appellants,

vs.

GRIESEDIECK WESTERN BREWERY CO.,

a corporation, and CARLING BREWING
CO., a corporation, Appellees.

tE^ran^cript of 3^ecorti

Appeal from the United States District Court for the Southern

District of California, Central Division





INDEX
[Clerk's Note: When deemed likely to be of an important na-

ture, errors or doubtful matters appearing in the original certified

record are printed literally in italic; and, likewise, cancelled mat-

ter appearing in the original certified record is printed and can-

celled herein accordingly. When possible, an omission from the

text is indicated by printing in italic the two words between which

the omission seems to occur.]

PACE

Affidavit of L. D. Ballew in Answer to Affidavit

of William LeVecke 114

Affidavit of Melvin B. Feig 126

Affidavit of Edward D. Jones 123

Affidavit of William LeVecke in Answer to

Affidavit of Henry G. Sewing, Jr 136

Exhibits X-Y-Z—Correspondence Edward D.

Jones and Griesedieck Brewery Co. to

Various Companies 140-143

Affidavit of William LeVecke in Opposition to

Motion of Defendant Carling Brewing Co. to

Set Aside, Vacate and Quash Service of

Siunmons and Complaint 106

Exhibit 1—Letter dated Sept. 27, 1954, Ian

R. Dowie 110

Exhibit 2—Letter dated Oct. 29, 1954, Ed-

ward D. Jones 112

Exhibit 3—Telegram, L. D. Ballew to Wil-

liam R. LeVecke 113

Affidavit of Hans J. Saemann 128

Exhibit 1—Letter of Reed J. LeVecke to

Hans Saemann 130



u.

Affidavit of Henry G. Sewing, Jr 131

Exhibit 1—Letter of Reed LeVecke, Dec. 14,

1953, to Henry Sewing 135

Affidavit of Arnold E. Wachter 120

Exhibits I and II—Blank Cards with "Stag"

and "Hyde Park 75" Printed in Red 122

Affidavits in Opposition to Motion of Griese-

dieck Co. to Quash Service of Summons and

Complaint

:

William R. LeVecke 63

Reed LeVecke 71

Exhibits A - L— Various Correspondence,

Letterhead and Envelope of Griesedieck

Western Brewery Co., Book of Invoices,

Telegram C. H. Jones to William R.

LeVecke 75-106

Affidavits in Support of Motion by Defendant,

Carling Brewing Co.:

Ian R. Dowie 51

Exhibit A—Distributor's Original Order

Blanks 59

H. R. Trees 61

Affidavits in Support of Motion by Defendant,

The Griesedieck Co.:

Edward D. Jones 25

Henry G. Sewing, Jr 31

Exhibits A-H—Copies of Purchase Orders,

Bills of Lading and Invoices 36-44

Melvin B. Fcig 45

August L. Griesedieck 47



111.

Appeal

:

Certificate of Clerk to Transcript of Record

on 151

Notice of 151

Statement of Points on (USCA) 183

Certificate of Clerk to Transcript of Record. . . 151

Complaint (Superior Court) 11

Copies of All Processes, Pleadings and Orders

Served Upon the Griesedieck Company 10

Minutes of the Court

:

May 6, 1955—Motions to Dismiss Complaint

Denied and Motions to Quash Service of

Summons and Complaint Granted 144

May 12, 1955—Petition for Rehearing Denied 144

Motion to Set Aside, Vacate and Quash Serv-

ice of Summons and Complaint and Motion to

Dismiss, Notices of and (Carling Brewing

Co.) 49

Exhibit 1—Affidavit of Ian R. Dowie 51

A—Distributor's Original Order Blanks. . 59

Exhibit 2—Affidavit of H. R. Trees 61

Motion to Set Aside, Vacate and Quash Service

of Smnmons and Complaint and Motion to

Dismiss, Notices of and (The Griesedieck

Co.) 23

Exhibit 1—Affidavit of Edward D. Jones 25

Exhibit 2—Affida^dt of Henry G. Sewing, Jr. 31

Exhibit 3—Affidavit of Melvin B. Feig 45

Exhibit 4—Affidavit of August L. Griesedieck 47



IV.

Names and Addresses of Attorneys 1

Notice of Appeal 151

Order for Service of Defendant Griesedieck

Western Brewery Co. by Serving Secretary

of State of California (Superior Court) 22

Order Granting Motions to Set Aside, Vacate

and Quash Service of Summons and Com-

plaint 147

Petition for Rehearing of Motion to Quasli

Service of Summons and Complaint 145

Petition for Removal 3

Exhibit A—Affidavit of Robert F. Schlafly. . 8

Exhibit B—Affidavit of Edward D. Jones. . . 9

Statement of Points to be Relied Upon by Ap-

pellants 183

Summons 10

Transcript of Proceedings 154



NAMES AND ADDRESSES OF ATTORNEYS

For Appellants:

THOMAS A. WOOD,
LARWILL & AVOLFE,

1017 Citizens N. Bank Building,

Los Angeles 13, California.

For Appellees:

SHEPPARD, MULLIN, RICHTER &
BALTHIS,

CAMERON W. CECIL,

458 South Spring Street,

Los Angeles 13, California. [1*]

* Page numbers appearing at foot of page of original Transcript

of Record.





In the United States District Court, Southern Dis-

trict of California, Central Division

No. 18034-PH

WILLIAM LeVECKE and REED LeVECKE,
doing business as The LeVecke Company,

Plaintiffs,

vs.

GRIESEDIECK WESTERN BREWERY CO., a

corporation, and CARLING BREWING CO.,

a corporation, Defendants.

PETITION FOR REMOVAL

To the Honorable United States District Court,

Southern District of California, Central Di-

vision, and to the onorable Judges thereof:

The petition of defendant The Griesedieck Com-

pany, sued herein as Griesedieck Western Brewery

Co., a corporation, and defendant Carling Brewing

Company Incorporated, sued herein as Carling

Brewing Co., a corporation, respectfully shows:

I.

That the plaintiffs are and at all times herein

mentioned have been citizens and residents of the

State of California as alleged in paragraph I of

the first cause of action of their complaint on file

herein. [2]

II.

That the defendant The Griesedieck Company, a

corporation, is now and at all times herein men-
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tioned has been a corporation organized and exist-

ing under and by virtue of the laws of the State of

Illinois and is now and at all times herein men-

tioned has been a citizen and resident of the State

of Illinois and a non-resident of the State of Cali-

fornia as alleged in paragraph II of the first cause

of action of the complaint on file herein.

III.

That the defendant Carling Brewing Company

Incorporated, a corporation, is now and at all times

herein mentioned has been a corporation organized

and existing under and by virtue of the laws of the

State of Virginia and is now and at all times herein

mentioned has been a citizen and resident of the

State of Virginia and a non-resident of the State

of California, though it is alleged in paragraph II

of the second cause of action of the complaint on file

herein that said defendant Carling Brewing Com-

pany Incorporated, a corporation, is an Ohio cor-

poration.

lY.

That the above entitled action is of a civil nature

and the value of the matter in controversy therein,

exclusive of interest and costs, is in excess of the

sum of $3,000.00 in that by said action the plaintiffs

seek to recover judgment against the defendant The
Oriosedioek Company, a corporation, in the smn of

.$l,12r>,()()0.00, and further seek to recover judgment

apjainst the defendant Carling Brewing Company
Incorjiorated, a corporation, in the sum of $1,-

125,000.00. [3]
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V.

That the defendants, and each of them, dispute

the plaintiffs' claim in its entirety and they, and

each of them, will defend said action.

VI.

That the time provided by law within which to

present this petition has not expired and that the

time within which the defendants, and each of them,

are required to answer or otherwise appear in said

action has not yet expired.

VII.

That the plaintiffs commenced the above entitled

action in the Superior Court of the State of Cali-

fornia, in and for the County of Los Angeles, on

February 24, 1955, by filing their complaint therein

and causing summons to be issued thereon on said

date.

VIII.

That on March 10, 1955, the plaintiffs attempted

to effect service of siunmons and complaint in the

above entitled action upon the defendant The

Griesedieck Company, a corporation, by serving the

Secretary of State of the State of California; that

a copy of the summons and complaint was received

by the defendant, The Griesedieck Company, at its

offices in Belleville, Illinois, on March 21, 1955 ; that

said defendant, The Griesedieck Company, has not

yet appeared in said action in the Superior Court

of the State of California, in and for the County

of Los Angeles.
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IX.

That on March 22, 1955, the plaintiffs attempted

to effect [4] service of summons and complaint in

the above entitled action upon the defendant,

Carlin o^ Brewing Incorporated, a corporation, by

delivering to K. W. Burrie, the regional sales man-

ager of the defendant Carling Brewing Company

Incorporated, a copy of the summons and complaint

;

that said defendant, Carling Brewing Company In-

corporated, has not yet appeared in said action in

the Superior Court of the State of California, in

and for the County of Los Angeles.

X.

That the defendants file herewith a copy of all

processes, pleadings, and orders served upon them,

and each of them, in such action, and will promptly,

after the filing of this petition and bond herewith,

give written notice thereof to the plaintiffs, and

each of them, and file a copy of this petition with

the Clerk of the Superior Court of the State of

California, in and for the County of Los Angeles.

XI.

That the defendants, and each of them, present

and file herewith a bond with good and sufficient

surety conditioned that the defendants, and each of

them, will i)ay all costs and disbursements incurred

by reason of the removal proceedings should it be

determined that the case was not removable or was

ini))r()i)('rly removed.
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XII.

That attached hereto and made a part of this peti-

tion as though herein set forth in full is the affidavit

of Robert F. Schlafly, marked Exhibit "A", and

the affidavit of Edward D. Jones, marked Exhibit

"B". [5]

XIII.

That all non-nominal defendants have joined in

this petition for removal.

Wherefore, the defendants, and each of them,

pray that this petition and the bond filed herewith

be accepted and that the aforesaid cause be removed

from the Superior Court of the State of California,

in and for the County of Los Angeles, to the United

States District Court, Southern District of Cali-

fornia, Central Division.

Dated: March 29, 1955.

SHEPPARD, MULLIN, RICHTER
& BALTHIS,

JAMES C. SHEPPARD,
EDWIN H. FRANZEN,

/s/ CAMERON W. CECIL,

Attorneys for Defendants [6]

Duly Verified. [7]
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EXHIBIT "A"

AFFIDAVIT

State of ]\lissoiiri,

City of St. Louis—ss.

Robert F. Schlafly, being first duly sworn, on his

oath says:

1. I reside at 7120 Washington Avenue, St.

J^ouis County, Missouri. I am Assistant Secretary

of Carling Brewing Company Incorporated.

2. Carling Brewing Company Incorporated is

now, and has been throughout its corporate exist-

ence, a corporation incorporated under the laws of

the State of Virginia. Said corporation is not now,

and has never been, incorporated under the laws of

the State of California.

3. Carling Brewing Comj^any Incorporated has

its principal place of business in Cleveland, Ohio.

To the best of my information and belief there is no

corporation named Carling Brewing Company ex-

isting under and by virtue of the laws of the State

of Ohio.

/s/ ROBERT F. SCHLAFLY

Subscribed and sworn to before me, a Notary

Public in and for the City of St. Louis, Missouri,

this 25tli day of March, 1955.

[Seal] /s/ BETTY PROCTOR,
Notary Public [8]
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EXHIBIT "B"

AFFIDAVIT
State of Missouri,

City of St. Louis—ss.

Edward D. Jones, being first duly sworn, on his

oath says:

1. I reside at 6349 Ellenwood Avenue, in St.

Louis County, Missouri. I am the President of The

Griesedieck Company.

2. The Griesedieck Company is a corporation in-

corporated under the laws of the State of Illinois;

it is the same corporation which was formerly

named the Griesedieck Western Brewery Company
but said corj^oration changed its name to The

Griesedieck Company on November 1, 1954, by

amendment of its Articles of Incorporation.

3. The Griesedieck Company, formerly named
Griesedieck Western Brewing Company, is now,

and has been throughout its corporate existence, a

corporation incorporated under the laws of the

State of Illinois and it is not now and has never

been incorporated under the laws of the State of

California.

/s/ EDWARD D. JONES

Subscribed and sworn to before me, a Notary

Public in and for the City of St. Louis, Missouri,

this 25th day of March, 1955.

[Seal] /s/ HAMILTON GROSSE,
Notary Public [9]

[Endorsed] : Filed March 29, 1955.
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[Title of District Court and Cause.]

COPY OF ALL PROCESSES, PLEADINGS,
AND ORDERS SERVED UPON THE
GRIESEDIECK COMPANY

In the Superior Court of the State of California

in and for the County of Los Angeles

No. 640630

William LeVecke and Reed LeVecke, dba The Le-

Vecke Company, Plaintiffs, vs. Oriesedieck

Western Brewery Co., a corporation and Car-

ling Brewing Co., a corporation, Defendants.

SUMMONS

The People of the State of California Send Greet-

ings: to Griesedieck Western Brewery Co., a

corporation, and Carling Brewing Co., a cor-

poration. Defendants.

You are directed to appear in an action brought

against you ])y the above named plaintiffs in the

Superior Court of the State of California, in and

for the Coimty of Los Angeles, and to answer the

Complaint therein within ten days after the service

on you of this Smnmons, if served within the

County of Los Angeles, or within thirty days if

served elsewhere, and you are notified that unless

you appear and answer as above required, the plain-

tiffs will take judgment for any money or damages

demanded in the Complaint, as arising upon con-
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tract, or will apply to the Court for any other relief

demanded in the Complaint.

Given mider my hand and seal of the Superior

Court of the County of Los Angeles, State of Cali-

fornia, February 24, 1955.

[Seal] HAROLD J. OSTLY,
County Clerk and Clerk of the Superior Court of

the State of California, in and for the County

of Los Angeles.

/s/ By M. W. NELSON, Deputy [11]

[Title of Superior Court and Cause.]

COMPLAINT
(Damages, Breach of Contract and Fraud)

Come now the plaintiffs and for a cause of action

against the defendants allege:

I.

That the plaintiffs are individuals who reside in

the County of Los Angeles, State of California, and

do business under the fictitious firm name of The

LeVecke Company with their principal place of

business in the County of Los Angeles, State of

California, and have filed with the Clerk of the said

County, and published [12] therein, a certificate

showing their use of said fictitious name as required

by Sections 2466 and 2468 of the California Civil

Code and have done all things required by said

sections.
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II.

That the defendant Griesedieck Western Brewery

Co., a corporation, hereinafter called Griesedieck, is

a corporation existing under and by virtue of the

laws of the State of Illinois, with its principal place

of business at Belleville, Illinois; that said defend-

ant, at all times herein referred to, was transacting

business in said State of California but failed to

file a statement required of a corporation by Section

6403 of the Corporation Code of the State of Cali-

fornia ; that defendant's agents in the State of Cali-

fornia for the purposes of carrying on its business

in said state are, and at all times herein referred to

were, the plaintiffs.

III.

That in or about the month of August, 1950, the

plaintiffs and the said defendant entered into an

oral contract whereby plaintiffs agreed to act exclu-

sively as the agents and representatives of defend-

ant and as the sole distributors of the defendant's

products, namely Stag Beer and Hyde Park "75''

beer, in the western part of the United States and

more particularly in the States of California, Ari-

zona and Nevada, and defendant agreed to supply

plaintiffs with said products on order by plaintiffs

from time to time at agreed upon wholesale prices;

that it was orally agreed by and between said par-

ties that said contract could be terminated by either

party only upon the giving by the terminating party

to the other party one year's [13] notice of termi-

natioTi : that said contract has been rc^affirmed from

time t') time, both orally and in writing, by both
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parties, with the last said affirmation having been

made by the defendant in or about the month of

September, 1954.

IV.

That in furtherance of said contract the plaintiffs

have devoted themselves exclusively to acting as the

agents and representatives of defendant and to the

distribution of defendant's said products to the ex-

clusion of all others and have established and built

up retail outlets for said products in the said area

of California, Arizona and Nevada; that plaintiffs

have been able to establish and build up said retail

outlets by their representations to said retail con-

cerns and businesses that they, the plaintiffs, would

be able to give said retail outlets and concerns one

years' notice prior to the discontinuance of either

the Stag or Hyde Park "75" labels or the termina-

tion of plaintiffs' employment as defendant's agents,

representatives and distributors so that said retail

outlets would be able to replace defendant's said

beers with other brands and would therefore be

able to avoid the loss of customer good will which

loss would follow from any immediate discontinu-

ance of defendant's said brands of beer; that de-

fendant from time to time, did, through its officers

and representatives other than plaintiffs, confirm to

said retail outlets plaintiffs' said representations as

to one years notice being given before defendant's

said brands of beer would be discontinued or plain-

tiffs would be replaced as defendant's agents, repre-

sentatives and distributors [14] in said geographical

area; that said retail outlets and dealers agreed to
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and did handle and carry defendant's said brands

of beer in reliance on plaintiffs' personal reputation

and on their representations as set forth hereina-

bove as confirmed by defendant's officers and other

representatives ; that the plaintiffs have, at all times

done and performed all of the stipulations, condi-

tions and agreements stated in said contract to l^e

performed on their part at the time and in the man-

ner therein specified.

V.

That on or about the 28th day of October, 1954,

plaintiffs placed an order with the defendant for

three (3) freight car loads of the said Stag beer

and Hyde Park "75" beer; that on or about the

28th day of October, 1954, defendant did fail and

refuse to deliver said merchandise and did then and

there further breach said contract by stating to

plaintiffs through its agent that defendant no longer

desired xilaintiffs' services and that defendant would

no longer honor plaintiffs' orders for said products

and that the relationship between plaintiffs and de-

fendant was terminated as of November 1, 1954;

that at no time did defendant ever give plaintiffs

one year's notice of termination of said contract as

required thereby.

VI.

That l)y reason of the breach of said contract by

defendant as aforesaid, plaintiffs have been dam-

aged in the sum of $750,000.00, no part of which

has lieen paid.
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For a Second, Separate and Further cause of

Action, Plaintiffs Allege:

I.

Paragraphs I, II, III, TV and V of the first cause

of action are incorporated herein and by reference

are made a part [15] hereof as fully as though set

forth at length.

II.

The defendant Carling Brewing Co., hereinafter

called Carling, is a corporation existing under and

by virtue of the laws of the State of Ohio with its

principal place of business in Cleveland, Ohio. That

at all times herein mentioned said defendant was

and now is doing business in the State of California,

with an office for the transaction of said business in

the City of Los Angeles, California, although it has

not qualified with the Secretary of the State of

California to do business in said State of California.

III.

That in or about the month of September, 1954,

the defendant Carling did enter into an agreement

whereby it was to purchase all of the assets of the

defendant Griesedieck for a consideration of about

$10,000,000.00 to be paid by said defendant Carling

to defendant Griesedieck; that defendant Carling

did assume all of defendant Griesedieck's rights

and obligations under and by virtue of the contract

by and between said defendant Griesedieck and

plaintiffs; that defendant Carling did, on or about

the 27th day of September, 1954, represent to plain-
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tiffs that it would continue to honor the contracts of

defendant Griesedieck after said defendant Carling

assumed and took over the business of defendant

Griesedieck; that plaintiffs believed and acted in

reliance on said representation by said defendant

Carling.

IV.

That by reason of the breach of said contract by

defendant as aforesaid, jolaintiff's have been dam-

aged in the sum of $750,000.00, no part of which has

been paid. [16]

For a Third, Separate and Further Cause of Ac-

tion, Plaintiffs Allege

:

I.

Paragraphs I, II, III, IV and V of the first cause

of action and paragraphs II and III of the second

cause of action are incorporated herein and by ref-

erence are made a part hereof as fully as though

set forth at length.

II.

That in the month of August, 1954, at Los An-

geles, California, the defendant Griesedieck falsely

and fraudulently and with intent to deceive and de-

fraud the plaintiffs, represented to plaintiffs that

defendant Carling would continue to produce and

distribute and market beer under the brand la])els

of Stag beer and Hyde Park "75" beer and that

defendant Carling would not alter or change the

existing contractual arrangements between defend-

ant Griesedieck and its ngents, representatives and

distvibnloT'^. iiK^iudirig plaintiffs, nnd that defendant
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Caiiing would in fact honor said agreements and

would continue to do business with persons having

said contractual arrangements with defendant

Griesedieck in the same manner and under the same

circumstances as defendant Griesedieck had done

prior to the time of said representation.

III.

That on the 5th day of September, 1954, defend-

ant Carling falsely and fraudulently and with intent

to deceive and defraud the plaintiffs represented to

plaintiffs that it would continue to produce and dis-

tribute and market beer under the brand labels of

Stag and Hyde Park '^75" beer and that defendant

Carling would not alter or change the existing con-

tractual arrangements between defendant Griese-

dieck and these plaintiffs, and that defendant Car-

ling would honor said agreements and would con-

tinue to do business mth them [17] under the con-

tractual arrangements that plaintiffs had with de-

fendant Griesedieck, and in the same manner and

under the same circumstances as defendant Griese-

dieck had done prior to that time.

IV.

That said representations by defendants Carling

and Griesedieck were false and were then and there

known by defendant Griesedieck and defendant

Carling to be false ; that in truth and in fact defend-

ants Griesedieck and Carling then and there knew

that defendant Carling intended to discontinue dis-

tributing and selling said Stag Beer and Hyde Park
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''75" beer in the western United States area in

which plaintiffs represented defendant Griesedieck

and did then and there intend to dispense with

plaintiffs' services in all respects.

V.

That plaintiffs believed and relied upon said rep-

resentations and were thereby induced to hold them-

selves out as the agents of the defendant Carling as

well as defendant Griesedieck and to continue to

devote themselves exclusively to selling and supply-

ing said Stag beer and Hyde Park "75" beer to

retailers in said geograjDhical area.

VI.

That by reason of the premises plaintiffs have

been damaged in the sum of $750,000.00.

For a Fourth, Separate and Further Cause of

Action, Plaintiffs Allege:

I.

Paragraphs III, IV and V of the first cause of

action and paragraphs II aud III of the second

cause of action are incorporated herein and by ref-

erence are made a part hereof as fully as though

set [18] forth at length.

II.

That in or about the mouth of August, 1950,

plaintiffs entered into a contract with the Griese-

dieck Western Brewery Co. whereby ]ilaintiffs

agreed to devote themselves exclusively to acting as

said company's agents, representatives and distribu-
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tors of said company's products, namely Stag beer

and Hyde Park ^'75" beer in the area of the West-

ern United States and more particularly in the

States of California, Arizona and Nevada, and said

company agreed to supply plaintiffs with Stag beer

and Hyde Park "75" beer as ordered by plaintiffs

at agreed upon wholesale prices and did agree to act

through plaintiffs as its sole agents, representatives

and distributors in said area; that said contract

could be terminated only by one of the parties giv-

ing the other party one year's notice of termination,

III.

That defendant Carling did unlawfully interfere

with said contract by persuading, influencing, forc-

ing and inducing said Griesedieck to terminate said

contract without giving plaintiffs the agreed one

year's notice of termination ; that as a result of said

persuasion, influence, force and inducement by said

defendant Carling, the said defendant Griesedieck

did, on or about October 28, 1954, fail and refuse

to honor plaintiffs' orders for said company's prod-

ucts, namely, Stag beer and Hyde Park "75" beer,

and did fail and refuse to give plaintiffs any notice

of termination of said contract; that said Griese-

dieck did thereby fail and refuse to perform its

obligations under said contract with plaintiffs as a

direct result of the interference by defendant Car-

ling.

IV.

That defendant Carling, although having no in-

terest or [19] right whatsoever in said contract, did
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take it upon itself to notify plaintiffs on the 28th

day of October, 1954, that said contract was termi-

nated as of October 31, 1954, and would not be

further honored by said company.

V.

That as a result of said unlawful interference by

defendant Carling with plaintiff's contractual rights

with said company, plaintiff was damaged in the

sum of $750,000.00.

VI.

That defendant Carling unlawfully interfered

with said contractual rights of plaintiffs with said

defendant Griesedieck for the sole and exclusive

purpose of obtaining for itself the right to sell its

product, namely, Carling Black Label Beer, in the

area in which plaintiffs represented said company

without competition from plaintiffs or Stag or Hyde
Park '75" beers.

VIT.

That because of the unwarranted and unlawful

interference by defendant Carling with plaintiffs'

contractual rights with said Griesedieck and plain-

tiffs' damage resulting therefrom, plaintiffs should

be awarded punitive damages against defendant

Carling in the amount of $375,000.00.

Wherefore, plaintiffs pray judgment against de-

fendants and each of them as follows:

1. For damages for breach of contract and fraud

in the amount, of $750,000.00;

2. For punitive damages in the sum of $375,-
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000.00 because of defendant Carling Company's in-

terference with plaintiffs' contractual rights with

defendant Griesedieck Western Brewery Co.;

3. For costs of suit herein incurred; and

4. For such other and further relief as to this

court [20] may seem just and proper.

THOMAS A. WOOD,
LARWILL AND WOLFE,

/s/ By CHARLES W. WOLFE,
Attorneys for Plaintiffs [21]

Office of the Secretary of State,

State of California, Sacramento 3

March seventeenth, 1955

Griesedieck Western Brewery Co.

1201 West E Street

Belleville, Illinois

Re : William LeVecke, et al., vs. Griesedieck

Western Breweiy Co., et al. ; Superior

Court, Los Angeles County; No. 640630

Gentlemen

:

The enclosed copies of process in the above action

were delivered to the undersigned March 10th for

the purpose of serving your corporation.

Section 6503, Corporations Code, provides that a

corporation served in this manner must appear and

answer within thirty days after the delivery of the
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copies to the Secretary of State or an Assistant or

Deputy.

Yours very truly,

Prank M. Jordan,

Secretary of State

By
Deputy Secretary of State

e enc reg air rrr [22]

[Title of Superior Court and Cause.]

ORDER FOR SERVICE OF DEFENDANT
GRIESEDIECK WESTERN BREWERY
CO. BY SERVING SECRETARY OF
STATE OF CALIFORNIA

Upon reading the affidavit of William LeVecke,

one of the plaintiffs in the above entitled action, and

it satisfactorily appearing therefrom that the de-

fendant Griesedieck Vv^estern BrcAvery Co. cannot,

after due diligence, be found within the State of

California, and it further appearing that the said

defendant has not designated an agent for service

of process in the State of California and has no

officer or agent in the State of California upon

whom service of process can be made, and it further

appearing that a summons has been duly issuc^d out

of the above entitled court in this action and that

service cannot be made upon said defendant corpo-

ration in this State for the reasons hereinabove

stated and by said affidavit made to appear, and the

address of the defendant [23] Griesedieck Western
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Brewery Co. appearing to be 1201 West ''E" Street,

Belleville, Illinois, and on motion of the plaintiffs,

It Is Hereby Ordered that service of summons

and complaint in the above entitled action shall be

made upon said defendant Griesedieck Western

Brewery Co. by personal delivery of the summons

and complaint in the above entitled action, together

with a copy of this Order, to the Secretary of State

or to an assistant or deputy Secretary of State of

California.

Bated this 1st day of March, 1955.

/s/ RICHARBS,
Judge of the Superior Court [24]

[Endorsed] : Filed March 29, 1955.

[Title of Bistrict Court and Cause.]

NOTICE OF MOTION ANB MOTION TO SET
ASIBE, VACATE, ANB QUASH SERVICE
OF SUMMONS ANB COMPLAINT ANB
NOTICE OF MOTION ANB MOTION TO
BISMISS

To the Plaintiffs Above Named and to Messrs.

Larwill & Wolfe, and Thomas A. Wood, Esquire,

1017 Citizens National Bank Building, Los Angeles

13, California, their attorneys, and To Whomsoever
It May Concern

:

You and Each of You Will Please Take Notice

that the defendant The Griesedieck Company, a cor-
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poration, apioearing sioecially and solely for the pur-

-pose of making these motions, notice of which is

given herewith, will, on Monday, April 18, 1955, at

the hour of 10:00 o'clock a.m., of said day, or as

soon thereafter as counsel may be heard, in the

court room of the Honorable Peirson M. Hall, [25]

Judge of the above named Court, in the United

States Post Office and Court House Building, Los

Angeles 12, California, move the above named Court

as follows:

1. To dismiss the action, and each cause of action

thereof or in lieu thereof to quash the summons and

the return of service of summons attempted to ])e

effected upon The Griesedieck Company by serving

the Secretary of State of the State of California for

the reason that this Court has no jurisdiction over

the person of this defendant.

2. To dismiss the action, and each cause of action

thereof or in lieu thereof to quash the summons and

the return of service of summons attempted to be

effected upon The Griesedieck Company by serving

the Secretary of State of the State of California

for the reason tliat such attempted service of pro-

cess was and is insufficient.

3. To dismiss the action, and each cause of action

thereof or in lieu thereof to quash the summons and

the return of service of summons attempted to be

effected upon The Griesedieck Company by serving

the Secretary of State of the State of California

for the reason that sucli attempted service of pro-

cess Avas and is in violation of due process.

Said motion will be based upon (a) the summons;
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(b) the complaint of the plaintiffs on file herein;

(c) the return of service of summons, if such return

shall have been made by the plaintiffs at the time

of the hearing on this motion; (d) the order for

service of defendant Griesedieck Western Brewery

Co. by serving Secretary of State of California
;
(e)

the memorandum of points and authorities served

and filed herewith; (f) the affidavits of Edward D.

Jones, Henry Gr. Sewing, Jr., Melvin B. Feig, and

August L. Griesedieck, hereto affixed as Exhibits

''1," ''2," ''3," and "4," respectively; [26] (g) this

notice of motion ; and (h) all other papers, files, and

records on file in the above entitled action at the

time said motion is heard.

Dated: April 4, 1955.

SHEPPARD, MULLIN, RICHTER
& BALTHIS,

JAMES C. SHEPPARD,
EDWIN H. FRANZEN,

/s/ CAMERON W. CECIL,

Attorneys for Defendants [27]

EXHIBIT No. 1

AFFIDAVIT IN SUPPORT OF MOTION BY
DEFENDANT THE GRIESEDIECK COM-
PANY

State of Missouri,

City of St. Louis—ss.

Edward D. Jones, being first duly sworn, on his

oath says:

1. I reside at 6341 Ellenwood Avenue, St. Louis
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County, Missouri. I am President of The Griese-

dieck Company, formerly Griesedieck Western

Brewery Company, and I have been the Chief Exec-

utive Officer of said corporation from 1944 to date

and at all times referred to in the complaint. Dur-

ing said period I held the offices of President and

Chairman of the Board of said corporation. I have

personal knowledge of the facts stated herein.

2. The Griesedieck Company is a corporation or-

ganized and existing imder the laws of the State of

Illinois and is licensed to do business as a foreign

corporation in the State of Missouri. It is not now
and never has been qualified under the laws of the

State of California to do business within said State.

Prior to November 1, 1954, and at all times referred

to in the complaint, the corporation, under the name

of Griesedieck Western Brewery Company, was

engaged in manufacturing and selling beer from its

brewery and offices in Belleville, Illinois, and from

its brewery and offices in the City of St. Louis, Mis-

souri. On November 1, 1954, this defendant sold

and transferred to Carling Brewing Company In-

corporated, for cash, all of its brewing assets, equip-

ment, real estate, plants and inventory. It has not

engaged in the brewing business at any time there-

after.

3. This defendant has never done business within

the State of California. It has never held a license

to sell, [28] import or otherwise engage in the beer

business within said state. The only business it has

ever done with respect to purchasers located in the

State of California was done prior to November 1,
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1954, and in the course of interstate commerce with

two purchasers. That business consisted of the re-

ceipt and acceptance in Belleville, Illinois, or in St.

Louis, Missouri of orders from the plaintiffs and

from Drexel Distributing Com^oany, both located in

California, and the filling of said orders hj the shi})-

ment of its products by railroad common carrier

from its plant in Illinois or from its plant in Mis-

souri to said purchasers residing in California. All

such shipments originated at either of the com-

pany's two plants outside California and such sales

were made and billed f.o.b. this defendant's plants.

On all sales made by this defendant to the two pur-

chasers in California the title to the merchandise

passed to the purchaser at the time of delivery by

this defendant to the railroad carrier in Illinois or

in Missouri. All invoices and statements relating

to such sales were mailed from this company's offices

in Illinois or in Missouri direct to the purchasers.

4. At all times referred to in the complaint, the

plaintiffs owned and operated their own wholesale

l)eer business within the State of California. The

plaintiffs, as a wholesaler and independent distribu-

tor of this defendant's products in California, sold

l)eer to such wholesale and retail outlets as they

chose to obtain. The plaintiffs purchased beer from

this defendant as principals on their own account

and were billed for all such purchases at time of

shipment, paying the wholesale price therefor. The

plaintiffs were responsible for, and paid to the car-

rier, all transportation charges from point [29] of

origin to destination of the shipment. The plaintiffs
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resold on their own account the beer which they had

purchased from this defendant; they had sole re-

sponsibility for fixing prices on sales by them and

for the billing and collection of their accounts, with-

out any control or supervision by this company.

This company did not require the plaintiffs to main-

tain any records for it, to collect any data, or to

file any reports with it with respect to the plaintiff's

operation of their said business or with respect to

their disposition of the beer sold by this defendant

to them.

5. Upon the sale and conveyance of all its oper-

ating assets on November 1, 1954, this company in

fact went out of the brewing business. Its entire

brewing business ceased on October 31, 1954, in-

cluding the business in interstate commerce which

this company had done prior to November 1, 1954,

with the two purchasers residing in California. This

company has not sold or shipped any beer to pur-

chasers in California or elsewhere, or done any

other act relating thereto, from November 1, 1954,

to date.

6. Neither of the plaintiffs was ever an officer or

employee of this company. Neither plaintiff ever

received a salary, an expense account or other per-

sonal compensation from this defendant. The plain-

tiffs were paid an independent distri])utor's com-

mission on the sales made in interstate commerce

by this defendant to Drexel Distributing Company
in California, which purchaser had been o]:)tained

by the plaintiffs. The commission arrangement with

respect to sales to Drexel Distributing Company,
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which was the only other customer of this company

in California, was made at plaintiffs' request.

7. This defendant has never done any of the fol-

lowing acts : [30]

(a) Maintained an office or place of business in

the State of California;

(b) Owned or leased any real estate in the State

of California;

(c) Owned, leased or operated any personal prop-

erty in the State of California;

(d) Maintained or leased a warehouse in the

State of California;

(e) Maintained an inventory or stock of goods

in the State of California;

(f) Had any salesmen or other employees work-

ing within the State of California or soliciting or-

ders in said State;

(g) Advertised by newspaper, radio, television,

billboards or in any other manner within the State

of California; any advertising within California of

this defendant's products was done by the plain-

tiffs;

(h) Authorized the listing of its corporate name
in any telephone or other directory published within

the State of California;

(i) Been assessed any taxes by the State of Cali-

fornia or paid any to said State;

(j) Applied for or received any licenses or per-

mits from the State of California for the purpose

of manufacturing, selling, importing or otherwise

engaging in its business within said State

;
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(k) Listed a California office or agent on its sta-

tionery
;

(1) No officer or employee of this company ever

resided in California during such employment;

(m) Shipped to the plaintiffs or to anyone else

in California on a consignment basis; [31]

(n) Shipx:>ed its products to California in equip-

ment owned or leased by it;

(o) Made local deliveries within California of

its products;

(p) Maintained a bank account in the State of

California;

(q) Made collections or received any payments

for its merchandise Avithin the State of California;

(r) Made any purchases within California of

goods or supplies;

(s) Lent any moiiey to the plaintiffs or to any of

their customers within the State of California;

(t) Entered into any contracts or solicited any

orders within the State of California.

/s/ EDWARD D. JONES

Subscribed and sworn to before me, a Notary

Public in and for the City of St. Louis, Missouri,

this 30t]i day of March, 1955.

[Seal] /s/ BETTY PROCTOR,
Notary Public [33]
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EXHIBIT No. 2

AFFIDAVIT IN SUPPORT OF MOTION BY
DEFENDANT THE GRIESEDIECK COM-
PANY

State of Missouri,

City of St. Louis—ss.

Henry G. Sewing, Jr., being first duly sworn, on

his oath says:

1. I reside at 2970 Ridgeview Drive, St. Louis

County, Missouri. I was the Merchandising Mana-

ger of the Griesedieck Western Brewery Company
(now nnniod Thp Griesedieck Companv) from Feb-

ruarv. 195^. to November L 1954: T w?s the Sales

Manager of the Hyde Park Division of Griesedieck

Western Brewery Company from July 1, 1950, to

February, 1952. I had supervision of all sales made

by this company to the plaintiffs and to Drexel

Distributing Company at all times referred to in

the complaint. I have personal knowledge of the

facts stated herein.

2. The company has never maintained a sales

office in California. It has never had a salesman

working within California or soliciting orders in

said state. The company has never advertised its

products within the State of California. From time

to time, the company sold or furnished the plaintiffs

various items of point-of-purchase advertising ma-

terial. These accompanied merchandise being

shipped to plaintiffs by railroad carrier, and title

to all such material passed to plaintiffs upon de-



32 William R. and Reed LeVecke vs.

livery to tlie carrier in IMissouri or Illinois. The

subsequent use of the material in California by the

plaintiffs was at their sole discretion.

3. From July, 1950, to October 31, 1954, all or-

ders that were received by this company from pur-

chasers situated in California came under my super-

vision. There were only two customers in California

who purchased merchandise from the [34] com-

pany: The LeVecke Company (formerly described

as The LeVecke Distributing Company) and Drexel

Distributing Company. All the orders received from

these tAvo purchasers were subject to acceptance by

the seller at its offices in St. Louis or in Belleville.

All such orders first w^ere subject to the approval

of the Sales Department, which procedure was done

under my supervision. Said orders were also sub-

ject to approval by the Credit Department, which

was under the supervision of Melvin B. Feig who

was Credit Manager of the company throughout

said period. Final acceptance of the orders was

made by shipment of the merchandise by railroad

carrier to the purchaser, f.o.b. this company's

plants. At time of shipment an invoice was mailed

to the ])urchaser for payment of the entire purchase

price. The purchaser took title upon delivery to the

railroad and assumed all rivsk of loss. No shipments

were ever made to the plaintiffs or to anyone else

in California on a consignment basis.

4. Purchase Order No. 264 of the LeVecke Com-

pany dated June 10, 1954, which is attached as

Exhibit A to this affidavit, is an actual order re-

ceived by the company from the plaintiffs in June,
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1954, and it is truly representative of the manner

in which the plaintiffs purchased beer from said

company. The form entitled ''Distributor Purchase

Order" dated June 11, 1954, which is attached as

Exhibit B to this affidavit is the form used by the

company in approving the purchase order referred

to above. Approval by both the Sales Department

and by the Credit Department of the company were

necessary for the acceptance by it of the order. The

bill of lading dated June 16, 1954, which is attached

as Exhibit C to this affidavit, is an actual copy of

the bill of lading sent [35] to the plaintiffs at the

time of acceptance of their purchase order referred

to above, by shipment of the merchandise. The in-

voice dated June 16, 1954, which is attached as Ex-

hibit D to this affidavit, is an actual copy of the

original invoice which was mailed to the plaintiffs

in the ordinary course of business upon shipment of

the goods described in the bill of lading.

5. The receipt of the order from the plaintiffs

through the mail from California, the approval of

the order by the Sales Department and by the

Credit Department, the acceptance of the order by

shipment of the goods and the billing for the pur-

chase price, all as shown by these exhibits A, B, C
and D, are truly representative of the manner in

which all sales of its merchandise to the plaintiffs

were handled by said company during the period

referred to in the complaint.

6. Purchase Order No. 55855 of Drexel Distrib-

uting Company, dated July 1, 1954, which is at-

tached as Exhibit E to this affidavit, is an actual
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order received by the company through the mail

from Drexel Distributing Company in July, 1954.

The exhibit is truly representative of the manner in

which all orders were received from that purchaser.

The form entitled "Distributor Purchase Order,"

dated July 6, 1954, which is attached as Exhibit F
to this affidavit, is the form used by the seller in

approving the purchase order referred to above.

Approval of both the Sales Department and the

Credit Department of the company were necessary

for the acceptance by it of the order. The bill of

lading dated July 13, 1954, which is attached as

Exhibit G to this affidavit, is an actual copy of the

bill of lading sent to Drexel Distributing Company

at the time of the acceptance of its purchase order

referred [36] to above, by delivery of the merchan-

dise to railroad carrier for shipment to said pur-

chaser. The invoice dated July 13, 1954, which is

attached as Exhibit H to this affidavit, is an actual

copy of the original invoice which was mailed to

Drexel Distributing Company in the ordinary

course of business upon shipment of the goods de-

scribed in the bill of lading.

7. The receipt of the order from Drexel Distrib-

uting Company through the mail from California,

the approval of the order by the Sales Department

and by the Credit Department of the company, the

acceptance by delivery of the goods to the railroad

carrier for shipment to the purchaser and the bill-

ing for the purchase price, all as shown by these

exhibits E, F, G and H, are truly representative of

the manner in which all sales of its merchandise
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to Drexel Distributing Company were handled by

said company during the period referred to in the

complaint.

/s/ HENRY G. SEWING, JR.

Subscribed and sworn to before me, a Notary

Public in and for the City of St. Louis, this 31st

day of March, 1955.

[Seal] /s/ FRED E. HELLER,
Notary Public [38]
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DISTRIBUTOR PURCHASE ORDER

K OUESEMECK WESTIIIN BREWERY COMPANY
UIUVIIU. lUINOIS - ST. LOUIS, MISSOUtI Da,. 6A1/5A

Td«r*d byu Th> UY«ak* C». Ship toi. Th> LtTaoke Co.

L— Afl«». CaUf. 1807 S. Olyple Blvd.

L— Ana»l«>. Calif.

/ttom«r Order No^

MfHn^i

^64_
ABAM - SABTA FI

.Raqueited Shipping Date:. AT OHCat

lecial Instruction*..

STAG PACKAGE BEER

V, Export Bottles, 24/12 oi.

% Export Bottles, 36/7 oz.

^ Flat Top Cons, 8/6 Pock

/. Plot Top Cons, 12/4 Pock

<, Plot Top Cons, 24/12 oi.

<, Plot Top Cons, 12/12 oz.

'. One Woy, 4/6 Pock

; One Woy, 12/12 oi.

It One Way Quarts, 12/32 oi.

!% Export Bottles, 24/12 oz.

'% Export Bottles, 36/7 oz.

% Plot Top Cons, 8/6 Pock

% Plot Top Cons, 12/4 Pock

% Plot Top Cons, 24/12 (

% Plot Top Cons, 12/12 oz.

% One Way, 4/6 Pock

% One Woy, 12/12 oz.

% One Way Quorts, 12/32 oz.

ia»

DO NOT WRITE IN SPACE BELOW

By-

SALES DEPARTMENT APPROVAL

CREDIT DEPARTMENT APPROVAL

By- J:

TEKMSt

381
STAG DRAUGHT BEER

! Borrels Golden Gote

! Holf Barrels Golden Gate

! Half Barrels Peerless Top

5 Qycner Barrels Golden Gate

:,i NAME

3.2% Barrels Golden Gote

3.2% Holf Barrels Golden Gote

3.2% Holf Barrels Peerleij Tap

3.2% Quorter Barrels Golden Gote

BY

CREDIT DEPARTMENT
40

m- .-OKIE IT "B'





38

113-A

au*ctloD with Uniform Domestic Straight Bill of Ladixig. adopted b7 Cazrier* 1

ilflcatlon TeiTitorl«B, March IB, Itll, aa amraded August 1, 1«8(.

THIS SHIPPING ORDER ISlL^l'^l'ri^J^^iC'

WABASH RAILROAD COMPANY

t^
2nd (hMt

Shipper's No.-

Agent'a No^

/ ^6f
RECEIVE, subject to the elu<3ificu(ioDa aod tartflg in ifleet od the dato of :he u

At- jqe» 16 1?54 , i<> From—
Um praperty dwerlbed below, In apparent good order, except u noted (oontenU and oondltlon of contenta of paekaca anknown).

nad^iteo

t» <»tP. o«

V htint uudcntood throudttout this o

i^'-n'^oc': ocstos^ 'i-qwar? o. Inn'

• meanbg ftoy penoii Id po««seloD

•oataioed. locludiag tb« oooditlou on back hereof. wbkhi

oealadestin&tioQ. Itla mutuftUy igreed

. . , . kt every Krvice to be performed her

e hereby agreed to by the ahtpper and accepted for

^rformed hereunder shall t

bljMelf and his aaritDg.

prohibited by l&w. wbel

^ijo --G»ee5flB Is'-rHm-ln'-. .o.
(

Mail or Btreet kddrcu of eonsicnBe—For purpoeca of DottficaUon only.

12':? .,tat Zc'-v^, r-lvA, )

-OB vjalia •ilfUmi'

Rout*
viy-jhr" '••ntO :•«>

Delivering Carrier- y^Hfc
DEScnnioii OF •tnciEs, specui mmks. >no accmoHS

Cnaoa ^>oar, 4Q/IZ oit» let top cina In
:" :: fltrv oartooaC 3/6 "^^^^^ ^

*IMtU (MUct tt CwKlln)

frj,750

—

ira^ iuo terrier shall not cuke delivery of
SUs shIpoieDt without payment o' frei^t am]

Subject t

(Signal lire of Con5lgDor.)

/i> ^j^^- /V:^3/
r^'pald, wr1t« <

IflCfitlon or •.ir.iftJTT' apply in prepaymeDt of the chargea o

;>;^15 Conao.l i'. - t'.ri ."Xr,

-

, ,

the property described hereon.

Itt"!*

IX 'T^ 'V.:*
(The signature here sclcnowledgee only

the law rcqulrlRBfflBlinnHHBJTBrTyjR^Bthei
II dak tpttitaUfU wrlflBi Ibi »pmt v iactuid nta af ibi praMrtr-

twtyi»wtlntrmiH>TtkitM>H>ti toiMMrfln.

It la "oarrler'a or ahlpper'a weight."

>« -/'^

Charges Advaooed:

'^-fl^' !-/-/"

oG.s, o. ^ ^y:^::^ 2"•»

arlaaat^ldBk nf'Urn rflwyy "o«_ J«*,i,

Per- .\mief yroBT

Permanem ooatofflee addrea* ofablppar—Sfr/? 11^ •'lortBWiat va.

26

I 27

28

29

30

' Ilia. Kichtcr

t Ballhis
-15- EXHIBIT "C"





39

>jOi\.'La.jc_-jc/l.u a.v^>>.. x:.

i<)rd8 ark lant

cart

a K ft t

90104

t. .oula, 4>.
3VD9 14 1994

c 577 i: i'

abni!l^*^^«ntn ffa* H. of Z« 2(A

1150 C^a^s "•^r, 4?A-" oz, Ir.t tni o-mi ( 1/b i^-; -T 5 4.10 3 5,.;^'>r''0

27

28

29

30

-16- E5CHIBIT "D"





40

1

2 I

DREXEL DiSTHmUTING COMPANY
SELLER'S COPY

INVOICE US IMMEDIATELY
609 Sutter Street

Sam Frakcisco 2, Caufornia W^ 1, ,95*

PURCILVSE ORDER

No. 55855

arl«a«dl«ok U»at«m Bemnxj Coaptxcr
* 3607 Borth norlaaant kn,

TO SELLER,^ g^^^ j^^^^ j^g^ HaiI.MlBB.

Oraxal BlatribatLae Compunj consignee s

.co^ns.cnIe; 320 Ifcrkat Straat,
^^ o.oer number

Loa Aagsloa 12. Calif.

CASH:

7A9
WEIGHT

VIA Wabaah-Santa Fe

QUANTITY UNIT AND DESCHIPTION
nSSbcr PRICE per

175 1 ea 12/321 Qjnla Park Beer - 1-waar

950 sa $/6/]2 Vfd* Park Beer - eana

1«5 oa 8/6/112 STAG Baar - oaiui

1

1 1 1

1 1 1

1 1 1 1

INSTRUCTIONS. DO NOT INSURE FOR OUR ACCOUNT SHOW ABOVE
PURCHASE ORDER NUMBER ON INVOICE AND ALL SHIPFTJG PAPERS SEND
ORIGINAL BILL OF LADKiG TO CONSIGNEE AMD CONFIRM TO US BY COPY
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EXHIBIT No. 3

AFFIDAVIT IN SUPPORT OF MOTION BY
DEFENDANT THE GRIESEDIECK COM-
PANY

State of Missouri,

City of St. Louis—ss.

Melvin B. Feig, being first duly sworn, on his

oath says:

1. I reside at Collinsville, Illinois. I was the

Credit Manager of the Griesedieck Western Brew-

ery Company (now named the Griesedieck Com-

pany) from 1949 to November 1, 1954, and at all

times referred to in the complaint of William Le-

Vecke, et al. I have personal knowledge of the facts

stated herein.

2. During said period all orders that were re-

ceived by the company from purchasers situated in

California came under my supervision as Credit

Manager. There were only two customers in Cali-

fornia who purchased merchandise from the com-

pany: The LeVecke Company (formerly described

as The LeVecke Distributing Company) and Drexel

Distributing Company. All purchase orders from

these two purchasers were subject to acceptance by

this company at its offices in St. Louis or in Belle-

ville. All said orders had to receive the approval of

the Sales Department and the ajjproval of the

Credit Department of the company before accept-

ance. The approval by the Credit Department was

given under my supervision as Credit Manager.
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Final acceptance of the orders was made by deliv-

ery of the merchandise to the railroad carrier for

shipment to the purchaser, f.o.b. this company's

plants. At time of shipment an invoice was mailed

from St. Louis or Belleville to the purchaser in

California for payment of the entire purchase price.

No shipments were ever made to the plaintiffs or

to anyone else in California on a consignment basis.

3. I have read the affidavit of Henry G. Sewing,

Jr., dated March 31, 1955, relating to these matters

and examined Exhibits A, B, C, D, E, F, G and H
to said affidavit. The statements made therein by

said affiant in regard to those exhibits [47] are

correct. Exhibits A, B, C, D, E, F, G and H to the

affidavit of Henry G. Sewing, Jr., filed herewith,

truly represent the manner throughout the period

referred to in the complaint of William LeVecke

et al. in which the purchase orders were

:

(a) received by mail from the plaintiffs and from

Drexel Distributing Company

;

(b) processed for approval by the Sales Depart-

ment and by the Credit Department of the com-

pany;

(c) accepted by delivery of the goods to the rail-

road carrier for shipment to the purchaser

;

(d) billed to the purchasers for the purchase

price.

/s/ MELYIN B. FEIG
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Subscribed and sworn to before me, a Notary

Public in and for the City of St. Louis, Missouri,

this 31st day of March, 1955.

[Seal] /s/ BETTY PROCTOR,
Notary Public [49]

EXHIBIT No. 4

AFFIDAVIT IN SUPPORT OF MOTION BY
DEFENDANT THE GRIESEDIECK COM-
PANY

State of Missouri,

City of St. Louis—ss.

August L. Griesedieck, being first duly sworn, on

his oath says:

1. I reside at 6900 West Main Street, Belleville,

Illinois. I am Secretary of The Griesedieck Com-

pany, formerly named Griesedieck Western Brew-

ery Company, and I have been the Secretary of said

corporation from November 1, 1954, to date. I have

personal knowledge of the facts stated herein.

2. On March 21, 1955, this corporation received

at its office address at Belleville, Illinois, by regis-

tered mail from Frank M. Jordan, Secretary of

State of the State of California, the following pa-

pers:

(a) Copy of order for service of defendant Grie-

sedieck Western Brewery Company by serving Sec-

retary of State of California, said order dated

March 1, 1955, being entered in cause No. 640630
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in the Superior Court of the State of California in

and for the County of Los Angeles.

(b) Copy of summons issued by the Clerk of said

Court in said cause and directed to Griesedieck

Western Brewery Company, a corporation.

(c) Copy of complaint of William LeVecke and

Reed LeVecke in said cause.

(d) Letter dated March 17, 1955, from the said

Frank M. Jordan, Secretary of State of California,

addressed to Griesedieck Western Brewery Com-

I)any, stating that the papers enclosed with the let-

ter were delivered to said Secretary of State on

March 10, 1955, for the purpose of serving the cor-

poration. [50]

3. No service of summons or process of any kind

in said cause No. 640630 has been made on this cor-

poration or upon any of its officers or agents, other

than the attempted service by delivery of the pa-

pers in the manner described in paragraph two

above.

/s/ AUGUST L. GRIESEDIECK

Subscribed and sworn to before me, a Notary

Public in and for the City of St. Louis, Missouri,

this 1st day of April, 1955.

[Seal] /s/ BETTY PROCTOR,
Notary Public [52]

Affidavit of Service by Mail attached. [53]

[Endorsed] : Filed April 4, 1955.
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[Title of District Court and Cause.]

NOTICE OF MOTION AND MOTION TO SET
ASIDE, VACATE, AND QUASH SERVICE
OF SUMMONS AND COMPLAINT AND
NOTICE OF MOTION AND MOTION TO
DISMISS

To the Plaintiffs Above Named and to Messrs.

Larwill & Wolfe, and Thomas A. Wood, Esquire,

1017 Citizens National Bank Building, Los Angeles

13, California, their attorneys, and To Whomsoever

It May Concern

:

You and Each of You Will Please Take Notice

that the defendant Carling Brewing Company In-

corporated, a corporation, appearing specially and

solely for the purpose of making these motions,

notice of which is given herewith, will on Monday,

April 25, 1955, at the hour of 10:00 o'clock a.m.,

of said day, or as soon thereafter as counsel may
be heard, in the court room of the Honorable Leon

R. Yankwich, Judge of the above named Court, in

the United States Post [54] Office and Court House

Building, Los Angeles 12, California, move the

above named Court as follows:

1. To dismiss the action, and each cause of action

thereof or in lieu thereof to quash the summons

and the return of service of summons attempted to

be effected upon Carling Brewing Company Incor-

porated by serving K. W. Burrie, the regional rep-

resentative of the defendant Carling Brewing Com-
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pany Incorporated for the reason that this Court

has no jurisdiction over the person of this de-

fendant.

2. To dismiss the action, and each cause of action

thereof or in lieu thereof to quash the summons

and the return of service of summons attempted to

be effected upon Carling Brewing Company Incor-

porated b}^ serving K. W. Burrie, the regional

representative of the defendant Carling Brewing

Company Incorporated for the reason that such

attempted service of process was and is insufficient.

3. To dismiss the action, and each cause of action

thereof or in lieu thereof to quash the summons and

the return of sei-vice of summons attempted to be

effected upon Carling Brewing Company Incoi*po-

rated by serving K. W. Burrie, the regional

representative of the defendant Carling Brewing

Company Incorporated for the reason that such

attempted service of process upon a purported

cause of action in no way connected with any busi-

ness done by said defendant in California was and

is in violation of due process.

Said motion will be based upon (a) the summons

;

(b) the complaint of the plaintiffs on file herein;

(c) the return of service of simimons, if such return

shall have been made by the plaintiffs at the time

of the hearing on this motion; (d) the memoran-

dmn of points and authorities served and filed here-

"vvith; (e) the affidavits of Ian R. Dowie and H. R.

Trees, hereto affixed as Exhibits ^'1" and "2", re-

spectively; (f) this notice of motion; and (g) all
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other papers, files, and records on file in the above

entitled action at the time [55] said motion is heard.

Dated: April 11, 1955.

SHEPPARD, MULLIN, RICHTER
& BALTHIS

JAMES C. SHEPPARD
EDWIN H. FRANZEN

/s/ CA^IERON W. CECIL
Attorneys for Defendants [56]

EXHIBIT No. 1

AFFIDAVIT OF IAN R. DOWIE

State of Ohio,

Cuyahoga County—ss.

Ian R. Dowie, being first duly sworn on his oath

says:

1. I reside at 2360 Delamere Drive, Cleveland

Heights, Cuyahoga County, Ohio. I am President

of the Carling Brewing Company and I have been

the chief executive officer of said corporation from

1951 to date and at all times referred to in the

Complaint. I have personal knowledge of the facts

stated herein.

2. The Carling Brewing Company is a corpora-

tion organized and existing under the laws of the

State of Virginia and is licensed to do business

as a foreign corporation in the State of Ohio, in

which state at 9400 Quincy Avenue, Cleveland, it
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has for many years, including all times referred

to in the Complaint, maintained its principal of-

fices. For many years prior to November 1, 1954,

including all times referred to in the Complaint,

and at the present time, Carling Brewing Com-

pany has engaged in the manufacturing and selling

of beer from its brewery also located at 9400 Quincy

Avenue, Cleveland, Ohio. On November 1, 1954, Car-

ling Brewing Company acquired by purchase from

The Griesedieck Company (at said time by name
The Griesedieck Western Brewery Comjjany) all

of said corporation's brewing assets, equipment, real

estate, plants and inventory. Since November 1,

1954, (the date of said acquisitions) Carlmg Brew-

ing Company has also engaged in manufacturing

and selling beer from its brewery and offices in

Belleville, Illinois and St. Louis, Missouri, respec-

tively.

3. At no time mentioned in the Complaint, nor

at the present time, has Carling Brewing Company,

directly or indirectly, sold any of its merchandise

to the plaintiffs, or to any other persons, firms or

corporations in the State of California or else-

where through the plaintiffs. All business done by

[57] Carling Brewing Company with respect to

purchasers located in the State of California was in

the course of interstate commerce and in the man-

ner hereinafter stated.

4. Orders from purchasers in California for mer-

chandise manufactured by Carling Brewing Com-

pany are jjlaced with Carling Brewing Company
upon written order blanks and are subject to ac-
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ceptance only at Cleveland, Ohio. A copy of said

order blank is attached hereto marked Exhibit ''A"

and made a part hereof. Prior to November 1, 1954,

at all times since, and at the present time all ship-

ments of merchandise destined for California origi-

nated at said Company's Cleveland, Ohio, Plant and

snch sales were and are made and billed f.o.b. Cleve-

land, Ohio.

Title to merchandise of Carling Brewing Com-

pany sold to California purchasers passes to such

purchasers at the time of delivery by said defend-

ant to the railroad carrier in Cleveland, Ohio. All

invoices and statements relating to such sales were

and are mailed from the Cleveland Office of Carling

Brewing Company directly to the California pur-

chasers.

5. At all times referred to in the Complaint and

since, California purchasers of the merchandise of

Carling Brewing Company were and are wholesale

distributors of the Company's products in Califor-

nia, which said wholesale distrilxitors being duly

licensed by the State of California for such business

purchased said merchandise for resale and to the

best of affiant's knowledge and belief did resell same
to other duly licensed wholesale or retail purchasers

in California not customers of said Carling Brew-
ing Company. In all instances the said California

purchasers from Carling Brewing Company were

responsible for and paid all transportation charges

from Cleveland, Ohio, to destination of shipment.

6. Neither of the plaintiffs was ever an officer or

employee of Carling Brewing Company. Neither
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plaintiff ever received a salary and expense account

or other personal compensation from Carling Brew-

ing Company. Neither [58] plaintiff ever served

Carling Brewing Company in the State of Califor-

nia, or elsewhere, as agent, distributor or in any

other capacity whatsoever.

7. Mr. K. W. Burrie is the west coast regional

representative of Carling Brewing Company and

has desk space in the office of Mr. Ben Fields,

Secretary of the Southern California Beverage

Wholesalers Association at 6399 Wilshire Boule-

vard, Suite 405-406, Los Angeles, at which address

he also has telephone service and Carling Brewing

Company is listed in the telephone book, the phone

number being that for the offices at 6399 Wilshire

Boulevard. Also Mr. K. W. Burrie has working un-

der his direction in California and on the west coast

six field representatives of Carling Brewing Com-

pany, four of whom spend substantial amounts of

their time in the interests of Carling Brewing Com-

pany within the State of California. Said K. W.
Burrie and his assistants perform the following du-

ties on behalf of their employer

—

(a) They call upon said wholesale distributors of

beer and ale of the Carling Brewing Company. Said

distributors are requested to maintain their sales

and distribution records in accordance with a pat-

tern recommended by Carling and said representa-

tives examine said records from time to time ascer-

taining and reporting to Cleveland, Ohio, the sales

volume and distribution of said Carling products;

(h) Tliey make recommendations to said distribu-
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tors encouraging the distributors in their sales ef-

forts of said Carling products in California, also

encouraging the use of Carling point of sale mate-

rial supplied said distributors and making recom-

mendations for the most effective use of the same

in the interests of said products

;

(c) They seek in their everyday contacts with said

distributors, retail customers of said distributors

and all others with whom they may come in con-

tact to popularize and promote public acceptance of

the beer and ale of Carling Brewing Company; [59]

(d) They accompany sales representatives of said

distributors on visits to customers of said distribu-

tors encouraging purchases by said customers of

said Carling products from said distributors and

assisting said distributors in their sales efforts of

said Carling products, but any sales resulting from

the cooperative effort of said Carling representa-

tives and said distributors' representatives are on

account of orders which may be placed by the cus-

tomers of said distributors with said distributors

and not with Carling Brewing Company;

(e) They are "good-will" or ''promotional" rep-

resentatives of Carling Brewing Company and all

of their activities, including the foregoing, are of

a general character. They conclude no sales in Cali-

fornia.

8. None of the aforementioned activities of Car-

ling Brewing Company, or of any of its employees

or representatives in the State of California, have

any relationship whatsoever to nor have the same

in any way given rise to the liabilities sued upon
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by the plaintiffs and as stated by the plaintiffs in

their Complaint, and this affiant further says that

there has ])een nothing done by Carling Brewing

Company in the State of California having any

relationship whatsoever to nor have the same in

any way given rise to the liabilities sued upon by

the plaintiffs.

9. All acts for and on behalf of Carling Brewing

Company in the State of California are limited in

extent to those acts stated hereinabove.

Affiant further says that at all times mentioned

in the Complaint and at the present time the follow-

ing are acts for and on behalf of said corporation

by its officers, employees and agents which were not

done in the State of California:

(a) Carling Brewing Company did not and does

not maintain [60] an inventory or stock of goods in

the State of California; said company did not and

does not fill orders from a stock of its beer and ale in

the State of California;

(b) Said company did not and does not have any

salesmen or other employees accepting in said State

orders for said company;

(c) Said company did not and does not fix prices

for its merchandise in California ; nor approve sales

in California of said orders being accepted in the

City of Cleveland, Ohio, as aforestated. Prices for

said company's merchandise were established only

in Cleveland;

(d) Said company did not and does not ship its

merchandise to any purchaser in California on a

contingent basis;
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(e) Said company never sold or shipped any

merchandise whatsoever to the plaintiffs

;

(f) Said company did not and does not ship

its products to California, or elsewhere, by any

transportation means owned or leased by it;

(g) Said company did not and does not make

local deliveries within California of its products in

any manner whatsoever;

(h) Said company does not maintain a bank ac-

count in the State of California;

(i) Said company does not make collections or

receive any payments for its merchandise within

the State of California, all such collections and pay-

ments being required to be made and being made
in Cleveland, Ohio;

(j) Said company does not make any purchases

within the State of California of ingredients, goods

or supplies relative to its said products; [61]

(k) Said company did not and does not lend any

money or have any interest in any of the independ-

ent wholesale distributors handling the merchandise

of Carling Brewing Company within the State of

California

;

(1) Said company did not lend any money to

the plaintiffs or have any business relation with said

plaintiffs whatsoever either in the State of Califor-

nia or elsewhere

;

(m) Said company did not and does not have any

officer resident in California or other employee or

agent in said State authorized to accept service of

process upon it, K. W. Burrie and the others work-

ing with him with the limited powers and authority



58 William R. and Reed LeVecke vs.

as aforestated being the only employees resident in

said State.

10. Affiant makes the foregoing statements with

the understanding that the same may be used in

support of a motion on special appearance of said

defendant Carling Brewing Company in the case

appearing on the docket of the United States Court,

Southern District of California, Central District,

under No. 18034 P. H. and entitled ''William Le-

Vecke and Reed LeVecke, d.b.a. The LeVecke Com-

pany, Plaintiffs vs. Griesedieck Western Brewery

Co., et al.. Defendants."

11. Further affiant saith not.

/s/ IAN R. DOWIE

Subscribf^d and sworn to before me, a Notary

Public in and for the State of Ohio, this 9th day of

April, 1955.

[Seal] /s/ JOHN LADD DEAN,
Notary Public [62]
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EXHIBIT No. 2

AFFIDAVIT OF H. R. TREES

State of Ohio,

Cuyahoga County—ss.

H. R. Trees, being first duly sworn on his oath

says:

1. I reside at Mill Hollow Drive, Moreland Hills

Village, Ohio. I am Treasurer of the Carling Brew-

ing Company and I have been Treasurer of said

corporation from 1951 to date and at all times re-

ferred to in the Complaint. I have personal knowl-

edge of the facts stated herein.

2. I have read the affidavit of Ian R. Dowie

dated April 9, 1955, and I confirm and agree with

the contents thereof. To supplement the aforesaid

affidavit I, as chief accounting officer of Carling

Brewing Company, supply the following additional

information based on my personal knowledge.

3. The only exceptions to the procedures de-

scribed in the aforesaid affidavit during the four

years next preceding the date of this affidavit have

been a very few isolated instances when one Cali-

fornia purchaser has transferred to another Cali-

fornia purchaser, for reasons of the convenience of

one or both of such purchasers, limited quantities

of Carling Brewing Company's beer and ale. In

some such instances, for reasons of the convenience

of one or both of such purchasers, a credit or refund

has been made by Carling Brewing Company from
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Cleveland, Ohio, to the transferor and a charge has

been made by Carling Brewing Company at Cleve-

land, Ohio, to the transferee. Title to such trans-

ferred beer and ale passes directly from the trans-

feror to the transferee and the bookkeeping entries

made in Cleveland, Ohio, by Carling Brewing Com-

pany treat the transaction as an adjustment between

two accounts receivable.

4. Affiant makes the foregoing statements with

the understanding that the same may be used in

support of a motion on special appearance of said

defendant Carling Brewing Company in the case

appearing on the docket [64] of the United States

Court, Southern District of California, Central Dis-

trict, under No. 18034 P. H. and entitled "William

LeVecke and Reed LeVecke, d.b.a. The LeVecke

Company, Plaintiffs vs. Griesedieck Western Brew-

ery Co., et al., Defendants."

5. Further affiant saith not.

/s/ H. R. TREES

Subscribed and sworn to before me, a Notary

Public in and for the State of Ohio, this 10th day of

April, 1955.

[Seal] /s/ JOHN LADD DEAN,
Notary Public [65]

Acknowledgment of Service attached. [66]

[Endorsed] : Filed April 11, 1955.
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[Title of District Court and Cause.]

AFFIDAVIT OF WILLIAM R. LeVECKE IN

OPPOSITION OF MOTION TO QUASH
SERVICE OF SUMMONS AND COM-

PLAINT

State of California,

County of Los Angeles—ss.

William R. LeVecke, being first duly sworn, de-

poses and says:

That he is one of the plaintiffs in the above en-

titled action and is a resident of the State of Cali-

fornia. That he has read the affidavit of Reed Le-

Vecke, one of the plaintiffs in said action, and all

of the facts contained therein are within this af-

fiant's knowledge and are true and are incorporated

herein by reference.

That defendant Griesedieck Western Brewery

Company did business in the State of California

at all times between the year 1950 and November

30, 1954. That the officers of said defendant were in

California during said period of time and person-

ally [74] supervised the sales of the said defendant's

products.

Typical of the sales efforts of said defendant in

this State, there is related hereinbelow the business

efforts of defendant's President, Edward Jones, on

three of his visits to California:
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1. October 1951. Edward Jones came to Califor-

nia in order to increase the sales of defendant's

beer products in this State. At this time affiant ac-

companied said Edward Jones from place to place

in California wherein, in part, the following trans-

pired :

The first two days in Los Angeles with Mr. Jones

were spent in calling on some 40 to 50 supermarkets

in the area. These consisted of Alexander Stores,

Shopping Bags, Thriftymart, and Safeway Stores.

In each case Mr. Jones thanked the managers for

the fine promotions and the sales of Hyde Park

Beer, and he gave them suggestions for increasing

the sales of the beer. In some instances he helped

stack shelves and bring cases of Hyde Park from

the rear of the stores.

The following day he called on Certified Grocers

where he and affiant met with Mr. Campbell Stew-

art, President of the company, and had lunch with

Mr. Murra}^ Yunker, Vice President and General

Manager. Mr. Yunker took them through their

warehouse and explained the operation to Mr.

Jones. Their picture w^as taken in front of the

Hyde Park stock in the w^arehouse, and this pic-

ture with an article relative to Mr. Jones' visit ap-

peared in Certified's CoOperator (Exhibit "E").

Mr. Jones and affiant then went to San Francisco

where they called on Mr. Jack Egan of the First

California Company, who was an acquaintance of

Mr. Jones, in an effort, as suggested by Mr. Jones,

to obtain the Lucky Store business. Mr. Egan took
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Mr. Jones and affiant to meet Mr. Dardi of the

Blair Holding Company who was also Chairman

of the Lucky Stores, Inc. During this meeting Mr-

[75] Jones attempted to sell his company's beer to

said Lucky Stores. After this meeting, Mr. Jones

expressed Imnself as very confident that he could

secure the Lucky Stores business. Later that day he

called on Mr. Ed Million of Drexel Distributing Co.

(subsidiary of Safeway) in charge of all T)urchases

of beer and wine for the Safeway chain. Mr. Jones

thanked him for the business and told him he was

interested in aiding Drexel to step up sales of de-

fendant's beer in California. He also assured Mil-

lion that the beers of said defendant Griesedieck

lYestern Brewery Company were here to stay on

the Pacific Coast. Mr. Jones returned to St. Louis

from San Francisco. Upon his return to the brew-

ery, affiant was told that he held a meeting with all

of his department heads relative to the merchandis-

ing methods that were being employed in California.

Mr. Jones then set up a merchandising department

at the brewery and patterned its operation after

that in California.

2. October 1952. Edward Jones came to Califor-

nia on a sales trip prearranged with affiant. Affiant

aecomx:)anied Edward Jones on said sales trip for

said defendant from place to place in California,

and, in part, the following transpired:

Edward Jones arrived the first part of October

and upon his arrival he called upon approximately

50 supermarkets where Stag and Hyde Park Beers
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were displayed for sale. Mr. Jones thanked the man-

agers for their continued support of his company's

products, the said defendant herein, and showed

them ways to increase their sales of Hyde Park and

Stag Beer.

He then called upon the buyers for Certified

Grocers, Shopping Bag, Von's, Thriftymart and

others. He assured these buyers that the brewery

was financially sound and showed them the brew-

ery's financial report, and assured them that the

beers were here to stay on the west coast and that

this was not a "fly by night" operation.

The next day he called upon the officials of Certi-

fied [76] Grocers and emphasized the fact that the

beer products of said defendant were here on the

west coast to stay and that he was looking forward

to increased sales of defendant's beer products

through their organization.

He then went to San Francisco where he called

upon the United Grocers, who had just recently

started selling the beer products of said defendant.

United Grocers is a large co-operative grocery or-

ganization similar to Certified. He talked with Mr.

Sorenson, the President, and Mr. Henry Reidt, the

General Manager of United Grocers. Mr. Sorenson

wanted to be assured that this was not a temporary

setup and stated that his company had an unhappy

experience with a beer that had been supplied to

them for a short time and then was taken away by

the supplier. Mr. Jones assured them that this

would not happen to Hyde Park and Stag, as said
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defendant company was here on the west coast to

stay. He then gave him a copy of the financial re-

13ort of said defendant. Mr. Sorenson was very much

impressed. From then on, United's branch outlets

got behind the beer products of said defendant and

sales increased considerably.

While in San Francisco Mr. Jones called on Ed

Million of Drexel Distributing Company and

thanked him for past business and gave suggestions

for increasing sales of said defendant's beer prod-

ucts. Later that day he called upon his friend Mr.

Egan and Mr. Dardi in an effort to obtain the

Lucky Stores business.

3. October 1953. Edward Jones cames to Califor-

nia on a sales trip for said defendant which trip was

prearranged with af&ant. Affiant accompanied Ed-

ward Jones on said sales trip from place to place in

California and, in part, the following took place:

Affiant met Mr. Jones in Tucson, Arizona, where

Mr. Jones called on outlets handling Stag and Hyde
Park beers. From there they drove to Phoenix

where Mr. Jones called on Mr. Roland, division

manager of the Safeway Company. Mr. Jones con-

gratulated him on the [77] splendid job the Safe-

way was doing with Stag beer in that district. He
then called on A. J. Bayless, President of 24 Bay-

less Markets in the Phoenix area. Mr. Jones gave

Bayless a financial statement of said defendant

Griesedieck Western Brewery Company and as-
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sured him of the soundness of the brewery and that

the beers of said defendant were out here to stay.

Mr. Jones called upon the retail stores in that

area. He presented each manager with a mechanical

pencil and the buyers for the organization with a

Sterling silver bottle opener.

The next day Mr. Jones called on supermarkets

in the Los Angeles area, and he presented each

manager with a mechanical pencil and discussed

with them the sales of said defendant's beer

products.

The following day Mr. Jones called upon the

buyers for the large chain stores that handled said

defendant's beer in the Los Angeles area. Each

]3uyer was given a Sterling silver opener by Mr.

Jones and he discussed with them the sale of said

defendant's beer products. He also called upon

Certified's officials and they too were presented with

openers by Mr. Jones. He told them that he was

very grateful for the business they had given the

said defendant brewery and discussed with them

means of increasing the sales of said defendant's

beer products.

Mr. Jones next went to San Francisco and called

upon United Grocers and Safeway, thanking them

for past business and telling them that said defend-

ant was looking forward to more business. Each

official of said company was presented Avitli a silver

bottle opener. He then called upon the Lucky Stores

office and discussed with the officials of said stores

defendant's beer products.
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On this sales trip, Mr. Jones took pride in telling

all accounts that the west coast had a 100% increase

in Hyde Park and Stag sales in 1953 over that of

1952, and stated that he was looking forward to an

additional 25% increase in 1954, [78]

Mr. Jones and Henry Sevs^ing (merchandising

manager of said defendant) returned to California

in November of 1953 and attended a party given by

the Shopping Bag Stores at the end of a contest on

the sale of Hyde Park and Stag in said stores. Mr.

Jones donated, on behalf of defendant Griesedieck

Western Brewery Company, $100.00 toward prizes

for the event. He stated he was very impressed with

the party and the enthusiasm of the employees for

the two beer products of said defendant. He gave a

talk to the employees and thanked them for their

past support in the sale of defendant's beer prod-

ucts and said he was looking forward to attending

their party every year. Mr. Jones returned to St.

Louis and Henry Sewing remained for two days

during which time he inspected the merchandising

setup of plaintiffs for the sale of said defendant's

beer products.

That defendant Griesedieck Western Brewery

Company kept a steady flow of its beer products

coming into the State of California between 1950

and November 30, 1954. That the business of said

defendant was increased every year until during

the year 1954 it became fifth in size of business done

in the State of California among all breweries

which imported beer into this State. The business
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of defendant in this State was due to its direct and

constant solicitation of business through its officers

and through plaintiffs as defendant's agents and

representatives. That the business done by said de-

fendant in the State of California was a substantial

part of its business, and because of the business

done in California by the said defendant, the latter

regarded California as one of its chief markets.

That the said defendant Criesedieck Western

Brewery Company at all times directed plaintiffs

how to advertise and sell defendant's beer products

and controlled the prices at w^hich its beer products

were sold in the State of California. [79]

That plaintiffs, in addition to selling the beer

products of said defendant, acted for, and were

given the authority by said defendant to settle dis-

putes between said defendant and the customers

who purchased said defendant's beer products and

to distribute and push the placement of defendant's

advertising signs in the State of California. Copies

of letters relative to such a dispute and advertising

matter are set forth as Exhibit "L".

/s/ WILLIAM R. LeYECKE

Subscribed and sworn to before me this 13th day

of Ajiril, 1955.

[Seal] /s/ BELLE KENNICOTT,

Notary Public in and for the County of Los An-

geles, State of California. [80]

Acknowledgment of Service attached. [81]

[Endorsed] : Filed April 14, 1955.
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[Title of District Court and Cause.]

AFFIDAVIT OF REED LeVECKE IN OPPOSI-
TION TO MOTION TO QUASH SERVICE
OF SUMMONS AND COMPLAINT

State of California,

County of Los Angeles—ss.

Reed LeVecke, being first duly sworn, deposes

and says:

That he is one of the plaintiffs in the above en-

titled action and is a resident of the State of Cali-

fornia. Reference is made herein to certain ex-

hibits which are filed herewith under a separate

cover.

That during the years 1950 to November 30, 1954,

inclusive, affiant was the agent and representative

of the defendant Griesedieck Western Brewery

Company in the State of California and maintained

an office in the City of Los Angeles at 1807 East

Olympic Boulevard. That said business location was

the address of said Griesedieck Western Brewery

Company in the State of California. That during

said years plaintiffs sold in California and Arizona

[82] the beer made by said defendant. That the beer

of said defendant was sold under the brand names

of Hyde Park Beer and Stag Beer. That from time

to time during these years an officer of said defend-

ant would visit California and assist plaintiffs in

making sales of the beer products of said defend-

ants. Copies of letters from an officer of said de-
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fendant Grieseclieck Western Brewery Company

which contain references to the sales efforts that

the said defendant was making in California are

set forth as Exhibit "A".

That when plaintiffs obtained orders for the sale

of said defendant's beer products in the State of

California, the said defendant would confirin Avith

said vendees the sales arrangement. Many of these

sales and arrangements for the same were made

personally by the President of said defendant com-

pany. In some instances when requested to do so, the

President of said defendant company gave said

vendees its financial statement to show- that it was

able to meet its obligations and carry out said sales

arrangements. Copies of letters to some of said pur-

chasers are set forth as Exhibit "B" and state there-

in that the said defendant company is on the Pacific

Coast to stay and are adding to its organization in

California.

That said defendant at all times closely super-

vised the work of plaintife in California and di-

rected plaintiffs how to carry out their sales efforts

and as above stated sent its officers to California

to assist plaintiffs in their sales efforts as shown

by Exhibits ''A" and "B".

That said defendant notified the California pur-

chasers of its beer products that the sale of said

beer was business between said purchaser and said

defendant. A typical confirmation of said relation-

shixJ is shown by copies of letters set forth as Ex-

hibit "C".

That Edvx'ard Jones, the President of said de-
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fendant, assisted in the sale of the beer products

of said defendant in the State of California, and

while in California's posed in a picture with [83]

the plaintiffs whom he introduced as the said de-

fendant corporation's representatives. A copy of

said picture is set forth as Exhibit "D".

That as agents for said defendant, plaintiffs

handled much of the said defendant's other busi-

ness matters in California in addition to the sale of

beer, and plaintiffs answered correspondence ad-

dressed to said defendant as defendant's agent. A
copy of letters showing some of these activities are

set forth as Exhibit "E".

That said defendant Griesedieck Western Brew-

ery Company advertised its products throughout the

State of California. A copy of letters showing some

of this advertising is set forth as Exhibit "F".

That said defendant Griesedieck Western Brew-

ery Company delivered to plaintiffs sales delivery

books and required plaintiffs to make delivery of

defendant's beer products on said delivery slips con-

tained in said books which showed that the beer de-

livered by plaintiffs v/as received by the customer

in California from said defendant Griesedieck

Western Brewery Company through plaintiffs as

defendant's agents. Cox)ies of said books are set

forth as Exhibit "G".

That on all large sales of beer in California, the

orders for said sales were confirmed on an "Order

Confirmation," the form of w^hich was approved by

said defendant and was signed by plaintiffs as

agents and employees of said defendant. A copy of
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vsaid "Order Coniirmation" is set forth as Exhibit

Letterheads and envelopes of defendant Griese-

dieek Western Brewery Company with said com-

pany's name and principal office address were sent

to plaintiffs in California for use by plaintiffs as

agents of said defendant. Plaintiffs used said sta-

tionery and signed the same as agents and em-

ployees of said defendant, and plaintiffs, with the

consent of said defendant, held themselves out to

the various purchasers of beer in the State of Cali-

fornia as agents and employees of said defendant.

Some of [84] said letterheads are set forth as Ex-

hibit "I".

Business cards of said defendant Griesedieck

Western Brewery Company were sent to plaintiffs

in California for use of the latter in California.

Said cards show the names of plaintiffs as agents

of Griesedieck Western Brewery Company. A copy

of a letter sending these cards to plaintiffs and the

cards are attached hereto as Exhibit "J".

The said defendant Griesedieck Western Brew-

ery Company is, and has been since 1952, listed in

the Central Section of the telephone directory and

the Classified Directory of the Pacific Telephone

and Telegraph Company in the County of Los An-

geles, State of California, at the same address and

telephone nimiber as is set forth in Exhibit "J".

That said defendant paid to plaintiffs a commis-

sion on all sales in California of said defendant's

products to Drexel Distributing Company. That

said Drexel Distributing Company is a subsidiary
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of Safeway Company and has its principal office

in San Francisco, California. That the commission

l^aid to plaintiffs by said defendant on said sales to

Drexel Distributing Company in California were

about $15,000.00 per year and said commissions were

in payment for the services rendered by plaintiffs

in obtaining said account for said defendant. Drexel

always considered and looked to plaintiffs as agents

of said defendant as shown in Exhibit "K".

/s/ REED LeVECKE

Subscribed and sworn to before me this 13th day

of April, 1955.

[Seal] /s/ BELLE KENNICOTT,
Notary Public in and for the County of Los An-

geles, State of California. [85]

Acknowledgment of Service attached. [86]

[Endorsed] : Filed April 14, 1955.

[Title of District Court and Cause.]

EXHIBITS
(In Opposition to Motion to Quash Service of

Sxmimons and Complaint)

EXHIBIT "A"

[Letterhead of Edward D. Jones and Co.]

Mr. Wm. LeVecke September 18, 1953

LeVecke Distributing Co.,

1807 Olympic Blvd., Los Angeles, Cal.
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Dear Bill:

I had planned to bring Sewing with me to Cali-

fornia but I believe I would like to defer his coming

along at this time because of some other activities

that we want him to take care of.

Will this make any difference to you?

If it will be just as convenient for you and me
to work the territory together, let me know by re-

turn mail.

Very truly yours,

EDJ:eb /s/ Ed [88]

[Letterhead of Griesedieck Western Brewing

Company]

Mr. William R. LeVecke October 1, 1952

The LeVecke Distributing Co.

1807 East Olympic Boulevard

Los Angeles 21, California

Dear Bill:

I am leaving St. Louis Saturday, October 4th on

the Golden Gate, train No. 3, and will arrive in Los

Angeles on Monday, October 6th, at 7:35 a.m., and

I assume you have a room reserved for me at the

Statler Hotel in Los Angeles so that I can get into

it immediately.

After taking a shower I will he ready to hit the

road with you for the next two or three days and

then I would like to go to San Francisco and spend

a couple of days with you and your endeavors.

Do not arrange anything for me to do at night be-
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Exhibit "A"—(Continued)

cause either you or I will be very tired calling on

super markets during the day.

Looking forward with much pleasure to seeing

you next week I remain with warmest regards,

Yours sincerely,

/s/ Edward D. Jones, President

EDJ:ES—Via Air Mail [89]

[Letterhead of Griesedieck Western Brewing

Company]

October 16, 1951

To Our California Stockholders:

I have just returned from a tv>^o weeks' trip to

California. I was very much impressed with busi-

ness conditions there, and particularly the weather

as it relates to our products—Hyde Park "75" and

Stag Beer.

While there, I called on about thirty supermarkets

with our distributor, Mr. William LeYecke, Le-

Yecke Distributing Co., 1807 E. Olympic Blvd., Los

Angeles, California, Tel: Yandyke 7944. In all of

these markets, I was happy to find Hyde Park "75"

prominently displayed and enjoying a good con-

smner acceptance—thanks to our loyal stockholders

in that area who undoubtedly have helped materi-

ally in creating this acceptance.

We are now introducing Stag Beer in your area,

and I sincerely hope for and will appreciate your

continued cooperation. May I suggest that you try

Stag Beer and recommend it to your friends, al-
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Exhibit ''A"—(Continued)

though I hope it won't be at the expense of Hyde

Park "75" which is fast becoming a favorite in

California. Both brands are distinct types of beer,

and they appeal to most every beer connoisseur. En-

closed find a printed folder explaining the distinct

qualities and dryness of Stag Beer. It is worth your

reading.

In the event Hyde Park "75" or Stag are not

available in your area, won't you be good enough to

telephone or write to our distributor, Mr. LeVecke,

and give him the name and address of the super-

market where you shop. He will promptly follow

through and get that market to handle our beers.

You can be of material help to your Company by

reporting such cases to Mr. LeVecke promptly.

Yours for the continued growth and progress of

your Company which is among the leading brew-

eries in the industry.

Sincerely,

Griesedieck Western Brewing Comi:)any

/s/ Edward D. Jones, President

EDJ:ak [90]

Mr. E. W. Plmnb October 20, 1953

Shopping Bag Food Stores

2716 San Fernando Road, Los Angeles, California

Dear Mr. Plumb:

I sincerely appreciate the time you gave our Rep-

resentative, Mr. William LeVecke, and myself on

my recent visit to Los Angeles. It does us a lot of
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Exhibit "A"—(Continued)

good to exchange ideas with outstanding merchants

like yourself.

Mr. LeVecke and I called on approximately

twenty of your stores and made a survey that was

most comprehensive. I am sure Mr. LeVecke would

be happy to give you excerpts of the survey at any

time you would like to know about it.

Let me compliment your firm's policy and the

store manager's fine housekeeping throughout the

entire area.

I again want to thank you and your organization

for the fine business you have been entrusting to us

and you may be sure we appreciate this confidence.

Without being egotistical, we are happy to report

that our business in your area so far this year is

twice what it was in a similar period last year.

I am looking forward to being with you Novem-

ber 11th and I plan to bring our Merchandising

Vice-President, Mr. Henry G. Sewing, with me,

however, Mrs. Jones will be unable to make the trip.

Very truly yours,

Edward I). Jones

EDJrlo Chairman of the Board [91]

Mr. R. E. Lundeen October 19, 1951

Fitzsimmons Stores Inc.

2600 South Vermont Ave., Los Angeles, Calif,

Dear Mr. Lundeen

:

I want to thank you for the courtesy and the time

you took to show us the "behind the scenes" equip-
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Exhibit "A"—(Continued)

ment and the other details that you pointed out to

us in your new Van Nuys store. I was amazed at the

completeness and the details that you have worked

out in connection with these new stores.

It was a great pleasure for me to visit your stores

with our Mr. LeVecke.

I was particularly impressed with one of your

managers, and if my memory serves me correctly,

his name is Hank Moffett, in one of your Long

Beach stores. He was the most enthusiastic liquor

department managers that I met in California. He
really should be working for a brewery, because he

is a great salesman.

I am sorry that I could not stay over a few days

and see the opening at your Van Nuys' store, be-

cause as you explained and others have told me,

these openings are better than a Ringiing Bros.

Circus.

At any time Avhen you are in the St. Louis area,

I hope you vdll call on us and inspect our brewery,

and if there is anything I can do in this area for

your firm, please command me.

Very truly yours,

Griesedieck Western Brewery Company

Edward D. Jones, President

EDJ:ak [92]
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Exhibit "A"—(Continued)

Via Air Mail May 22, 1952

Mr. John L. Hamilton

Pacific Mercantile Co.

461 Market St., San Francisco 5, Calif.

Dear Mr. Hamilton:

Our representative, Mr. AVilliam LeYecke, re-

ports getting our beers established in your good

firm. Yv^e are most appreciative of this, and you may
be sure that we at the Brewery will follow this ac-

count and do everything we can at this end to give

you good service and satisfaction.

It might interest you to know that our Company
is 101 years old, and ranks twelfth in the industry,

as shown on the attached reprint from Modern
Brewery Age.

We do a tremendous distribution job through

grocery outlets. As you well know, beer carries ex-

traordinary profits. It is easy to merchandise, and

you will find it an excellent piece of merchandise

for your great distribution system.

Any time you are in the vicinity of St. Louis,

please made arrangements to spend at least a day

with us and inspect our facilities.

Sincerely yours,

Griesedieck Western Brewery Company
Edward D. Jones, President

EDJ:ak—Enc. [93]
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Exhibit "A"—(Continued)

Via Air Mail (Copy)

Mr. Lawrence R. Graefe May 3, 1954

Bob's Market

645 E. Carson, Torrance, California

Dear Mr. Graefe:

We recently learned through the Co-Operator

that you are one of the new members of the Certi-

fied Grocers Association.

We are one of the supxDliers for the Certified

Chain, and we enjoy exceptionally fine business

from the Certified Group. Our products are Stag

Beer and Hyde Park "75" Beer.

Our representative is Mr. William LeVecke, 1807

East Olympic Blvd., Los Angeles, California, phone

:

Vandyke 7944. If you are not handling our prod-

ucts, a telephone call to Mr. LeVecke will be an easy

way to get acquainted with our j)rofitable line for

distribution in your neighborhood.

At any time that you are in St. Louis, I would be

happy to have you call on us and inspect our

facilities.

Very truly yours,

Griesedieck Western Brewery Company
Edward D. Jones

EDJrbs Chairman of the Board [94]

5/3/54

The attached letter was sent to the following:

Lawrence R. Graefe, 645 E. Carson, Torrance, Calif.

(Bob's Market) ; N. & M. Adelson & M. Kaufmann,
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Exhibit "A"—(Continued)

15017 S. Crenshaw Blvd., Gardena, Calif. (Mar-

ketown) ; Wayne D. & Glayds A. Graham, 1516 Bay-

view, Wihnington, Calif. (Graham's Market)

;

George H. & Alvina Stahr, 2120 Harbor Rd., Costa

Mesa, Calif. (Stahr's Mkt.) ; Joseph R. & Mary L.

Darnell, P.O. Box 205, Ilyllwidld, Calif. (Idyllwide

Mkt.) [95]

Mr. H. L. Sorensen October 19, 1953

United Grocers, Ltd.

685 Sixth Street, San Francisco, California

Dear Mr. Sorensen:

I was happy to shake your hand on my recent

visit to San Francisco with our Representative, Mr.

William LeVecke.

I thought you looked fine and appeared more alert

than ever, so I w^as dumfounded when you said

you were on the way to the Doctor's office, but I

presumed it was just a periodic check-up which, of

course, is always good for all of us.

Let me compliment your firm's policy and the

store manager's fine housekeeping throughout the

entire area.

I again want to thank you and your organization

for the fine business you have been entrusting to

us and you may be sure we appreciate this con-

fidence.

Without being egotistical, we are happy to report

that our business in your area so far this year is

twice what it was in a similar period last year.

Anytime you are in the St. Louis area, I hope
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Exhibit "A"—(Continued)

you will let us show you our fine facilities, and it

will be a pleasure to entertain you when you are in

the city.

Very truly yours,

Edward D. Jones

EDJilo Chairman of the Board [96]

October 19, 1953

Mr. F. E. Rowland, District Manager

Safeway Stores, Inc.

210 E. Fourth Street, P.O. Box 680,

Phoenix, Arizona

Dear Mr. Rowland

:

I sincerely appreciate the time you gave our Rep-

resentative, Mr. William LeVecke, and myself on

our recent visit to Phoenix. It does us a lot of good

to exchange ideas with outstanding merchants like

yourself.

Mr. LeVecke and I called on sixty-eight Safeway

Stores and made a survey that was most comprehen-

sive, starting in Tucson and ending in San Fran-

cisco. I am sure Mr. LeVecke would be happy to

give you excerpts of this survey at any time you

would like to know about it.

Let me compliment your firm's policy and the

store manager's fine housekeeping throughout the

entire area.

I again waiit to thank yon and your organization

for the fine business you have l^een entrusting to us

and you may be sure we appreciate this confidence.
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Without being egotistical, we are happy to report

that our business in your area so far this year is

twice what it was in a similar period last year.

Anytime you are in the St. Louis area, I hope you

will let us show you our fine facilities, and it will be

a pleasure to entertain you when you are in the city.

Very truly yours,

Edward D. Jones

EDJ :lo Chairman of the Board [97]

EXHIBIT "B"

Mr. Henry Reidt Oct. 21, 1952

Manager United Grocers

685 Sixth Street, San Francisco, Calif.

Dear Mr. Eeidt:

It was a pleasure to meet you and Mr. Sorensen a

few days ago, and we are most happy with our as-

sociation with your good firm.

I should like to emphasize that we are on the

Pacific Coast to stay, and as revealed in our finan-

cial statement that I gave to your Mr. Sorensen,

you will believe me when I say that we are finan-

cially responsible to carry out our obligations to you

and your dealers.

If you have any ideas as to how^ we may make our

association more profitable, and if you can suggest
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how it will function more smoothly, please com-

mand me.

With warmest regards,

Very truly yours,

Griesedieck Western Brewery Company

Edward D. Jones, President

EBJiak [98]

Mr. Henry J. Carty Oct. 21, 1952

c/o Certified Grocers

401 North LaBrea Ave., Los Angeles, Calif.

Dear Mr. Carty:

It was a pleasure to meet you in Mr. Campbell

Stewart's office the other day. I regret that I did

not have more time to tell you about our Company
and our products. However, our Mr. LeVecke and

the Certified group no doubt have acquainted you

with our organization.

I would like to reiterate that we are on the

Pacific Coast to stay, and if you will inspect our

financial statement, you will find that we are finan-

cially responsible and that we can carry out our

responsibility to your good organization.

If there is anything I can do at this end of the

line for you, please command me.

Very truly yours,

Griesedieck Western Brewery Company
Edward D. Jones, President

EDJ:ak [99]
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Mr. A. D. Murrell Oct. 21, 1952

1489 W. Washington Blvd., Los Angeles, Calif.

Dear Mr. Murrell:

On my annual visit to California I was unable

to see you, but I met you a year ago and was very

much impressed with you and your stores. Mr.

LeVecke, our representative, and I visited several

of your stores. I was particularly impressed with

the box car display. We find that point-of-purchase

displays of this kind build traffic in stores and sell

more of our products.

We are on the West Coast to stay. We are adding

to our organization in the California area, and I am
sending you one of our financial statements which

will prove to you that we are financially responsible

and prepared to carry out programs that we under-

take.

Any time you are in the St. Louis area, I hope

you will arrange to come in and spend the day and

let me show you our facilities and something of St.

Louis.

If there is anything I can do to facilitate mat-

ters for you at this end of the line, please command
me.

Very truly yours,

Griesedieck Western Brew^ery Company
Edward D. Jones, President

EDJ:ak [100]



88 William R. and Reed LeVecke vs.

Exhibit "B"— (Continued)

Mr. Charles Von Der Alie Oct. 21, 1952

President, Von's Supermarket

P.O. Box 324, Culver City, Calif.

Dear Mr. Yon Der Ahe:

Our representative, Mr. William LeYeck, and I

tried to call you last week to make an appointment,

but someone in your organization reported you were

not available. ]Mr. LeYeck and I, however, visited

several of the Yon Stores, and I would like to com-

pliment all of your managers on good housekeeping.

Your stores seem to be the most outstanding super-

markets in the Los Angeles area.

We have been on the Pacific Coast with our prod-

ucts. Stag and Hyde Park "75", for over a year.

Our business is increasing every day. It might in-

terest you to know that we ship a carload a day

into the California area, and I would also like to

emphasize that Stag and Hyde Park "75'' are

premium products.

I am sending you one of our financial statements

so you will knov\^ our financial integrity and our

ability to carry out and support our Mr. LeYeck's

merchandising program.

Any tune you are in the St. Louis area, I hope

you will arrange to come in and spend the day and

let me show you our facilities and something of St.

Louis.

If there is anything I can do to facilitate matters
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for you at this end of the line, please command me.

Very truly yours,

Griesedieck Western Brewery Company
Edward D. Jones, President

EDJiak [101]

EXHIBIT "C"

Griesedieck Western Brewery Company
Belleville, Illinois

Duca and Hanley Super Market Sept. 4, 1952

Santa Cruz Boulevard

Menlo Park, California

Gentlemen

:

One of our St. Louis stockholders and a resident

here, has spent the siunmer in your town and ad-

vised me that they were very much impressed with

your fine store and they were happy to be able to

purchase Hyde Park "75" at your store. They also

stated that many of their friends are patronizing

your store and purchasing Hyde Park "75".

We are doing a mighty fine business in California

and one super market operator in the Los Angeles

area just wrote me of a very simple promotion that

he engaged in that might be of interest to you,

namely, he built a 100 mass case display and merely

put on the top of the display, "Old Time Beer Made
in St. Louis . . . Try It" and the price tag, of course,

and he reports that 100 cases sold out on Saturday

and Sunday morning.

Our representative, Mr. William LeVecke, 1807

East Olympic Boulevard, Los Angeles, will be
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happy to handle any special inquiry that you may
have regarding our company or products.

Let me again thank you for your co-operation in

stocking and selling our Hyde Park "75".

At any time any members of your organization

are in this vicinity, we would be happy to have them

inspect our breweries.

Yours very truly,

Griesedieck Western Brewery Company
Edward D. Jones, President

EDJ:ES—Via Air Mail—cc. Mr. Wm. LeVecke,

LeVecke Distributing Co., Los Angeles, Cali-

fornia. [102]

Mr. Murray Yunker October 20, 1953

Certified Grocers of California, Ltd.

2601 South Eastern Avenue

Los Angeles, California

Dear Mr. Yunker:

I sincerely appreciate the time you gave our

Representative, Mr. William LeVecke, and myself

on my recent visit to Los Angeles. It does us a lot

of good to exchange ideas with outstanding mer-

chants like yourself.

I again want to thank you and your organization

for the fine business you have been entrusting to us

and you may be sure we appreciate this confidence.

Without being egotistical, we are hajopy to report

that our business in your area so far this year is

twice what it was in a similar period last year.
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Mr. LeYecke and I have made a comprehensive

survey of the Los Angeles area on beer sales and

beer distribution and, I am sure, Mr. LeVecke would

be hap]3y to give you excerpts from it which you

will find most interesting.

As I view it, your operation, as it relates to beer

sales and beer distribution, is ideal. I think in an-

other six or t\velve months it will be one of your

most profitable divisions, because of certain high

costs, warehouse and delivery expenses that are

winding themselves around the beer industry. You
have the answers with your operation and with a

little more patience, I am sure it will be very

gratifying to you and your members.

Mr. LeYecke and his organization has developed

the best merchandising plan in the beer industry,

and your members can j)rofit by it if they will give

us cooperation, plus the "green light" in building

displays and other mass sales appeals.

Our survey reveals, not only in your area but in

other metropolitan areas in the United States, that

sales of beer in grocery outlets are mounting every

day. [103]

Anytime you are in the St. Louis area, I hope

you will let us show you our fine facilities, and it

will be a pleasure to entertain you when you are in

the city.

Yery truly yours,

Edward D. Jones

EDJrlo Chairman of the Board [104]
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jdcuulU Ofi<f>anc^atian

Mr. K.iuanl jiHU-s Pir~lcl.-nt .,t tin-

Gric^cdirck \Vl•^t(rll Hrewcr\ Cum|i.nn

of Bclicv.lle. 111., aiui St. I.imi-, .Mis-

souri, brewers of HmU- P:uk "ys" ^,,,1

Slat: ( suiiar-frec) hccr, rfi-(*iitl\ \ i^irrd

Ccrtilicil'- lu'aili|UMrtcr< on \\\< trip tn

the nest cii.ist.

.Mr. jone. s>'-"t -""il cinvs >„rvin-

ini; the merL-handi-ini; job heinj; dune on

the two line beers in California. He \ is

ited thirty or fort> markets in the are.i

and thoiniht them to be phenomenal ami

ciinimeined on the izood bousekeepni;: in

them and the line merchandising' of beer

which is beeoniini; a faster s<'llin^ L'rf)cer\

item every day. He said the eyes of the

east would be upon the west as a criteria

for advanced and improved methods in

distribution of beer, statini: that tlie east

could easih pattern C.iliforni.i in the

pursuit of better displa\s, bettei nier

cha[ulisin^ and better sah-s.

I'he brewery president v\ .is imprissed

with the size, efSciency. and volume ot

Certified Grocers and was ama/ed ,it the

headi|uarters' facilities. He expressed aj)-

preciation of the ;;ood will of Certitied

members and offered any assistance th,ir

his lirm c<iuld render to help promote ilie

beers distributed throuL'h Certified.

Taking conirni/.ance of the fact th.it

Certified works on a volume basis. Mr.
Jones pointed to his firm's similar beliet

that business thrives on turnover ratlier

than the difference bctueen cost and

sellin;: price.

^U^pJauf, Qo-nieii
(Cont'd from page one)

All you ha\c to do is to set up an e\e-

catchinc display fcaturinc a variety of

Acrowax no rub wax, Aerowax paste

wax and Wizard Wick in the various

sizes. The variety and size of items dis

plaved will be a bin factor in the jiuIl'

int. Have Muir display photographed and

isubmit It to the Advertisint; Department
at Certified by December 10th. It vmi

need help in arr.im;in^' for a photour.ipli,

'Western Kamil> inaLMzine Is wiUin- in

L'ive \ou that assistance. Simph call

Western Kamily magazine and r.'.picst

that a phoio>;raph of \oiir displ.u Ik

taken.

Rules, entrv blanks .md other detail-

if the contest have been mailed to e.i, h

member with the Certified bulletin.

Watch vour bulletin for details.

HYDE PARK Ih" R EPRESENTATIVES—On his recent visit to Certifietl's ware-
use and beer division, Mr Edv/ard Jones, second from left. President of the Griese-
eck VA'estern Brewing Co.. was photographed in front of the Hyde Park stock with
rom lefti J. Murray Yunker. Certified first vice-president and assistant general man-
er: and William R. LeVecke and Reed LeVecke, west coast representatives.

MaH,if, Afon-^aad 9t&*n6.Belong 9*i Mai,keiA,
M.inv so.illr.l nolMood ite

won't be known In that tair Im verv Ion-

at the rate their sales are increasing in

food stores. The one-stop shopping; tieml

and self-service in grocery stores is revo-

lutioni/iic the retail trade. There's

pleiitv of pioof now that certain "non-

fond" items beloni: in m.arkets because

that's where the customer wants to do
her shuppini;. After all. its the public

vote that counts, and Its been proven

ih.il mure people "vole" on their prefer

eiues till in. Olds ot ci-aretti-s than vole

tor the Piesident ot ihe Initeil States.

C'onsiimer clinice is the u-;il votinL' power
in our econnmv and ileinoci ;itic \v:!V of

III.-.

What liii iitlier pul.Ii. atioiis s;iv J,„„t

this tiemi:'

"Printer's Ink" savs:
Ille exp.indin- ii.h- ol the super mai

kel In distilbution and the impact Its

sell service and self-selection lechni.pies

must inevlt.iblv make on advertisin;.'

teclmiiiues. have vet to be fullv appre

ciated In both merchamlisin- and adver-

—6—

I he siipn in.ukr

tloiKihlv revolutlomzinu relailiny,

1, Ihe super market will eventually

compel all mass retailing: to yo self-.serv-

ice ,ind self-selection. Alrcailv the dru).'

ch.iin-, the variety chains and even ile-

partment stores, to ,i limited extent, are

testln- self-service. Wal-reen's is rapi.llv

expanding' its selt-seivice s|,,res.

"2. Vki iillH,- „„iii;l s.lh inurc l„,i

ihiiii iiiilk! It's the Number 1 outlet for

ciLMrettes, soft drinks, candv. It alreadv

-ells s,,m" ,^ll'/ of the total vuluitie on a

few dm;: items. It is a bii: factor in

hoiisew.iiis. tovs, p,i|ier items, household

items, etc,

".!. The siipe, ni.iiket I- ile-rined to

h -come .1 iuiror ile^.-n tiniiit -toie. Sev-

eral iip-i ni.wkel chains are alreadv

deep In till- expansion—Welni:arten's in

Texas Is the outstandin;: ex.imple. In-

dee, I. in Its tr.idiiiy area. m;in\ soft coods

and hard ;:oods lines can no louL-er obtain

.ideipMte .llstiibuti.in unless thev take on

Weiie.Miten'-.

(Cont'd on page 7, Col. 1)

EVHIPIT "C
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EXHIBIT "E"

[Letterhead of Greisedieck Western Brewery

Company]

Mr. Wm. LeVecke April 17, 1953

LeVecke Distributing Co.

1807 East Olympic Boulevard

Los Angeles, California

Dear Bill:

During the month of March the following per-

sons purchased Griesedieck Western Brewing Com-

pany stock:

Ralph V. Erdman, 874 Highera St., San Luis

Obispo, California.

John P. MacCrossen & Mrs. Laverne C. Mac-

Crossen, 202 Barbara Ct., Concord, California.

A letter of welcome into the "family" of stock-

holders was written these people telling them you

are our representative and that you sell Safeway

Stores, and to contact you for any further in-

formation.

Yours sincerely,

/s/ Edward D. Jones

EDJ:ES Chairman of the Board [113]

[Letterhead of Griesedieck Western Brewery

Company]

Mr. Wm. LeVecke July 20, 1953

LeVecke Distributing Company
1807 E. Olympic Blvd., Los Angeles, California

Dear Bill:

I thought you might be interested in the enclosed
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letter from Mr. Norman Porter of Torrance, Cali-

fornia. Of course, we are not interested in his

proposition, but thought you might want to get in

touch with him if you are in that vicinity.

With kindest regards, I am,

Sincerely yours,

Griesedieck Western Brewery Co.

/s/ Hans, Vice-President

HJSaemann :bs—Enc. [114]

[Written in Longhand]

Mail to LeVecke

Norman Porter, 5304 Doris Way
Torrance, Calif., July 13, 1953

Hyde Park Breweries Ass'n.

St. Ijouis, Missouri

Dear Sir:

I would greatly appreciate if you would sponsor

me for a Catalina Channel Swim.

This feat could be used as an advertising purpose.

I'm confident that I can cover the distance.

Personal Record—I was born in St. Louis, Mis-

souri, and attended the Bryn Hill School until the

age of eleven, when my folks moved to Chicago

where I finished my elementary schooling. Attended

High Schools Lindbloom & Austin, graduating from

Austin. Total college—2 years in Engineering Sub-
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jects (nights). I drink beer moderately and one of

my favorites is Hyde Park.

Athletic Record—Swam in pools at St. Louis but

got my best early experience in the Mississippi

River. I made [115] long distance swims in Lake

Michigan. Won 2nd place in Chicago Elementary

School Wrestling, and 3rd place in the Open

Division for S. W. District Chicago Amateur.

You are welcome to test my ability by having one

of your agents contact me in this area (my Phone

No. FRontier 5-1281). Please make me an offer. I'm

sure that this would greatly increase sales of Hyde
Park Beer in this area.

Yours very truly,

/s/ Norman Porter

Mr. Norman Porter, August 4, 1953

5304 Doris Way, Torrance, California

Dear Mr. Porter,

The letter which you sent to the Hyde Park

Breweries in St. Louis has been forwarded to us

and we are very pleased with your interest in Hyde
Park beer.

At the present time our program does not afford

a sponsorship such as the one you mention in the

'Catalina Channel Swim' but we shall keep your

letter in our files and if ever the occasion for such

type publicity would arise we will certainly get in

touch with you.

You can be assistant to us in the meantime, Nor-
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man by recommending Hyde Park and Stag beers to

your friends and associates and if ever you are in

the vicinity of our Los Angeles office, The LeVecke

Company, 1807 E. Olympic Blvd., Los Angeles 21,

California, Room 205, we would be ever so glad to

have you stop in to see us.

Very truly yours,

MRL/s The LeVecke Company [117]

EXHIBIT "F"

Mr. Robert Fielding October 19, 1953

United Grocers, Ltd.

685 Sixth Street, San Francisco, California

Dear Bob:

I want to thank you on behalf of Mr. William

LeVecke and myself for giving us some of your

valuable tune on my recent visit to San Francisco.

It is always gratifying to me to have an oppor-

tunity to exchange ideas with a good merchant like

yourself.

Our firm and Mr. LeVecke's organization have

and are developing additional merchandising gim-

micks for the promotion and sale of beer on prem-

ise. We have outlined a comprehensive program and

Mr. LeVecke will be happy to go over these plans

with 3'ou on his next visit to San Francisco.

Let me compliment your firm's policy and the

store manager's fine housekeeping throughout the

entire area.
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I again want to thank you and your organization

for the fine lousiness you have been entrusting to

us and you may be sure we appreciate this con-

fidence.

Without being egotistical, we are happy to re-

port that our business in your area so far this year

is tvvdce what it was in a similar period last year.

Anytime you are in the St. Louis area, I hope you

will let us show you our fine facilities, and it will

be a pleasure to entertain you when you are in the

city.

Very truly yours,

Edward D. Jones

EDJilo Chairman of the Board [118]

[Letterhead of Griesedieck Western Brewery

Company]

Mr. William LeVecke October 29, 1952

The LeVecke Dist. Co.

1807 East Olympic Blvd., Los Angeles, Calif.

Dear Bill:

Mr. Jones showed me photographs of your new

service panel trucks, and they certainly are out-

standing. Stag and Hyde Park are certainly get-

ting a lot of advertising value from them.

I would like to offer one suggestion on any future

trucks which you have made up; namely, that the

Stag copy be segregated from the "75" copy. The
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sugar-free copy could be combined with Stag on

one side and the Premium Pale Beer at Popular

Price combined with the "75" emblem on the other

side, or at least segregated in such a way that people

will know which is the Sugar-Free beer and which

is the Premimn Pale Beer. I trust you will appre-

ciate the spirit in which this suggestion is offered,

and if we can be of any help in this connection, we

will be happy to do so.

As usual, Mr. Jones returned from his trip to

the West very much enthused about your operation,

and as he put it "we have only scratched the sur-

face." One of these days I hope to have the oppor-

tunity of coming out and seeing your operation

first hand. In the meantime, with kindest regards

to you and your family, I am.

Sincerely yours,

Griesedieck Western Brewery Company

/s/ Hans Saemann

Assistant Advertising Manager

HJSaemann:ak [119]



Exhibit G consists of a Book of

Invoices (Original and Duplicate)

numbered from C17601 to and

inclusive of C176$0.

99

crrr delivery—bottled beer invoice

sm
Received in good order from

6RIESEDIECK WESTERN BREWERY COMPANY
3607 N. FLORISSANT AVE. GArfield 0370

St. Louis 7, Mo.H-

Sold to-

Address-

.195-

Mo. Lie. N 0. Terms

3.2% B% CASES STAG BEBl AMOUNT

24-12 oz. Exports

24-12 oz.Cans

12-12 oz. Cans

12-12 oz. One Ways

4-6 One Ways

12-32 oz. Quarts

Cash
Refund Total Charges

<?UAN. EMPTIES RETURNED

Cases with 24-12 oi. Bottles

Export Cdses dnd
Bottles not sold
but remain the
property of G. W. B. CO.

Allowances

Cash

Total Crodih

Balance

CUSTOMER'S SIGNATURE

DRIVER'S SIGNATURE
SBiaeS tME FUIH CO.. ST. LOUIS I. aO

G 17601
t20

EXHIBIT "G"
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EXHIBIT "H"

ORDER CONFIRMAT N

TO-

THANK YOU FOR YOUR ORDER

FOR THE FOLLOWING ITEMS

HYDE PARK "75" BEER STAb BEER

f

24/ l2oz cans

I 2/ I 2oz can s

24/ l2oz 4/6 cans

48/ I 2oz 8/6 cans

24/ l2oz 4/6 I way bot

12/ l2oz I way bot.

I2/320Z
I way qt bot.

STOUT "75" MALT LIQUOR

THIS ORDER IS BEING SHIPPED 0N_

AND SHOULD REACH YOUR WAREHOUSE BY

GRIESEDIECK WESTERN BREWERY CO.

By:

I ?. I

EXHIBIT "H"





EXHIBIT "I"
101

GRIESEDIECK WESTERN BREWERY COMPANY
ttOT NOITH PlOllltAHT . ,t. lOUIS 7, MISSOUII . TIllrHONi, OA.PIIID 0I7S

Bffil

122

EXHIBIT "I-
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.... N..,. MO.....H, . .,. „... ,. ., „, _ ...M.i, .,„

Ai«U8t 1», 1952

Mr. Read J. UVecke
The LeVeck* Diatrlbutlng Co.
1807 E. Ulynipic Blvd.
Los Angeles, Californl*.

Dear Reedt

h«v» todtj instructed the printer to seni you a
thousand each of the Hyde Park and Stag blank
business cards. Thay have promised to get them
out to you today, so th^ should be In your hands
within the next few days.

Kindest regards.

HJSaenannrbs

Very truly youre^

,N BRBflBRy CO.

Ass^t^t Advertising Namiger
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EXHIBIT "K"

[Western Union Telegram]

LSA034 OB084 1954 Sep 30 AM 2 31

0.SFN081 NL PD-FAX San Francisco Calif 29

William R LeVecke, LeVecke Dist Co

—

1807 East Olympic Blvd LOSA—

We Have Been Selling Stag In Fresno At 15

Cents, 6/90 Cents. Do You Want Us To Raise To

17 Cents, 6/99 cents?—

—C H Jones Drexel Distributing Company

15 Cents 6/90 Cents 17 Cents 6/99 Cents?—

EXHIBIT "L"

[Letterhead of Drexel Distributing Company]

Mr. William R. LeVecke Feb. 17, 1954

LeVecke Distributing Company
1807 East Olympic Blvd., Los Angeles 21, Calif.

Dear Bill:

On Invoice No. 9040 dated December 14, 1953, for

540 cases of 8/6/12 oz. cans Stag beer, we were

billed at $4.80. Previous to that the price had been

$4.60. This particular shipment was a drop ship-

ment, and as a result the billing price was possibly

billed at the higher rate. If this is the case, please

let us know so that the Accounting Department can

mark their records accordingly. However, if the

amount was in error, we probably should receive

credit for the difference.
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Can you look into this and let us know what the

correct price on that particular shii)ment was at

your first opportunity.

Very truly yours,

Drexel Distributing Company
CHJ/iw /s/ C. H. Jones [125]

[Letterhead of Drexel Distributing Company]

Mr. William R. LeVecke April 30, 1954

LeVecke Distributing Company

1807 East Olympic Blvd., Los Angeles 21, Calif.

Dear Bill:

The Stag movable sign was accepted by the

Fresno Zone, and they would like to have twenty-

seven of them to place in their stores.

Can you arrange to have that number delivered

to the Zone ofBce at 160 South Fulton St. in Fresno?

Have the signs sent to the attention of Bob Eurl-

burt, or if one of your merchandising crew could

call on Mr. Hurlburt he can give him the details

as to how they should be handled.

Very truly yours,

Drexel Distribiiting Company
CHJ/iw /s/ Chuck Jones [126]

Mr. C. H. Jones May 3, 1954

Drexel Distributing Com]:)any

609 Sutter St., San Francisco 2, California

Dear Chuck,

Tliank you for your letter of April 30th. We
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were certainly glad to learn that the Fresno div-

ision has accepted the Stag animated sign.

Reed is going to be in Fresno sometime next

week, and will deliver the signs to Mr. Hurlburt and

assist him in every way possible.

I am going to drop a line to Mr. Hurlburt and

tell him of our plans.

Thanks very much, Chuck, and my kindest per-

sonal regards.

Yours very truly,

WRL/ms Wm. R. LeVecke [127]

C. H. Jones August 9, 1954

Drexel Distributing Company
609 Sutter St., San Francisco 2, Calif.

Dear Chuck:

Thank you for your letter of August 6 referring

to the billing of 1,000 Flat Top can openers.

Please mail the bill for the openers to us.

These openers were shipped to your Arizona

division as requested by Mr. Watson.

The openers are to be gratis. The brewery has

billed you in error. Please forward the invoice to

me for further handling.
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My personal regards.

Very truly yours,

William R. LeVecke

WRL/ms—cc: D. Gianuzzi [128]

Acknowledgment of Service attached. [129]

[Endorsed] : Filed April 14, 1955.

[Title of District Court and Cause.]

AFFIDAVIT OF WILLIAM LEVECKE

In Opposition to Motion of Defendant Carling

Brewing Company To Set Aside, Vacate and

Quash Service of Summons and Complaint and

Notice of Motion and Motion to Dismiss

William LeVecke, being first duly sworn, deposes

and says:

That he is one of the plaintiffs in the above en-

titled action.

That defendant Carling Brewing Company has

at all times mentioned in said action and now has

an office and employees in the State of California.

Said employees sux)ervise, advertise and aid the sale

of said defendant's beer products, and control the

prices thereof, in the State of California and are

paid by defendant for this service. The em]iloyees

of said defendant in the State of California per-
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form services for said defendant as more fully out-

lined in the affidavit of Ian R. Dowie attached to

said defendant's notice of motion to set aside, vacate

and squash service of summons and complaint. Said

defendant's California office has been and now is

at 6339 Wilshire Boulevard in Los Angeles, Cali-

fornia, and said defendant has had, and now has, a

telephone listing at that address.

That the business done by said defendant in the

State of California was, and is, a substantial part

of its business, and because of the amount of busi-

ness done in California, the said defendant regards

California as one of its chief markets.

On about September 23, 1954, defendant Griese-

dieck Western Brewery Comj^any informed plain-

tiffs that defendant Carling Brewing Company had

offered to purchase the assets of Griesedieck West-

ern Brewery Company. It stated that if this pur-

chase was accomplished that there would be no

change of any kind in the beer products that would

be sold, and that plaintiffs would maintain the same

relationship with defendant Carling Bremng Com-

pany as it had with defendant Griesedieck Western

Brewery Company.

On September 23, 1954, plaintiffs were notified by

defendant Griesedieck Western Brewery Company
that defendant Carling Brewing Company had pur-

chased the business and assets of Griesedieck West-

ern Brewery Company.

After receipt of the notice of said sale as afore-

said, affiant telephoned to Edward D. Jones, Chair-

man of the Board of Directors of defendant Griese-



103 William JR. and Reed LeVecke vs.

clieck Western Brewery Company. Affiant asked Mr.

Jones a1)out the sale. Mr. Jones told affiant that

there would be no change in the contract betAveen

his company and affiant and to keep right on sell-

ing beer as before. Mr. Jones further said, "I have

you before me at all tunes" and that affiant's rela-

tionship with defendant Carling Brewing Company
would be the same as it had been with his company.

Mr. Jones said that he had sent a notice of said sale

to ail of defendant Griesedieck Western Brewery

Company's large wholesale and retail accounts in

California because he wanted affiant and the others

to know about it and not to become concerned be-

cause of said sale and did not want them to get the

information second handed from the Wall Street

Journal.

On or about October 25, 1954, L. D. Ballew, Gen-

eral Sales Manager of defendant Carling Brewing

Company, telephoned to affiant and told affiant that

he would be in Los Angeles on October 28, 1954 to

meet him and discuss business plans with affiant.

The said Ballew confirmed this meeting hy tele-

gram on October 27, 1954, a copy of which is at-

tached hereto as Exhibit 3.

On October 28, 1954, the said General Sales Man-

ager of defendant Carling Brewing Company, met

wdth plaintiffs and at that time told them that the

said defendant Carling Brewing Company was not

going to ship any more Hj^de Park or Stag brand

beers, which plaintiffs had been selling for the other

defendant, to California or Arizona, and that his

company would not ship the beer which liad already
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been ordered by plaintiffs. He then told plaintiffs

that his company was terminating the contract with

plaintiffs. Before telling them of the termination,

he asked plaintiffs if they had any other means of

livelihood. Plaintiffs told him they did not. That

Reed LeVecke, one of the plaintiffs, asked the said

Ballew if he did not think it highly unethical to

cancel their contract on a minute's notice. Mr.

Ballew said yes it was unethical, Imt that was the

way it was going to be and that defendant Carling

Brewing Company was taking over the California

business. Mr. Reed LeVecke then told Mr. Ballew

that he was stealing the business and terminating

their contract without a gun.

The following day the said Ballew called on all of

the customers that plaintiffs had been selling beer

to in Los Angeles and told them that plaintiffs had

been cancelled out and would receive no more Hyde
Park or Stag Beer and that defendant Carling

Brewing Company was taking over all such sales.

On or about September 27, 1954, defendant Car-

ling Brewing Company wrote to plaintiffs and told

them of its negotiations to purchase the assets of

defendant Griesedieck Western Brewery Company
and that if this was accomplished that there would

be no changes of any kind and that the same rela-

tionship that plaintiffs had with defendant Griese-

dieck Western Brevv^ery Company would be main-

tained with defendant Carling Brewing Company.
A copy of this letter is attached hereto as Exhibit 1.

On or about October 29, 1954, defendant Griese-

dieck Western Brewery Company notified plain-
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tiffs that the sale to defendant Carling Brewing

Company had been consummated. A copy of said

letter is attached hereto as Exhibit 2.

The plaintiffs' contract was terminated by said

defendant Carling Brewing Company through its

agents in California, and the acts and wrongs com-

mitted against plaintiffs by said defendants, of

which plaintiffs complain, occurred in California.

/s/ WILLIAM LEVECKE

Subscribed and sworn to before me this 15th day

of April, 1955.

[Seal] /s/ BELLE KENNICOTT

EXHIBIT No. 1

[Letterhead of Carling Brewing Company]

September 27, 1954

Dear Friend:

I know that Mr. Edward D. Jones has written to

tell you of the negotiations now in progress between

the Carling Brewing Company and the Griesedieck

Western Brewery Company. My purpose in writing

.you at this time is to extend you a friendly welcom-

ing hand, and to tell you something about the Car-

ling BreAving Company. I hope that I shall have an

o])portunity to meet and greet you personally, but

meanwhile I hope this will serve as an introduction

to a cordial and lasting relationship between us.

You will agree, I am sure, that the success and

security of a distributor depends largely upon the
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ambition, resources and effectiveness of the brewery

with which he is associated. It will be gratifying

to you to review Carling^s record, particularly in

the past four years.

Between 1949 and 1953 the Carling Brewing

Company has advanced from 64th position to 19th

in the industry. This year we have completed a

$3,000,000 expansion program in our Cleveland

plant, and have started the construction of a multi-

million dollar plant in Natick, Massachusetts, that

will be ready for production in 1956. The comple-

tion of our current negotiation with the Griesedieck

Western Brewery Company would immediately

place Carling's among the top ten brewing com-

panies in this country.

You will be interested to learn that even this ad-

vanced position in American brewing does not tell

the whole story of Carling's strength, for there are

eminently successful Carling breweries in Canada

and in England. Carling's is sold in many countries

throughout the world.

My purpose in telling you all this is not to boast

of past achievements, but to demonstrate to you that

the company with which you will be affiliated has

the resources, the experience and the record to sup-

port its ambitions.

I want also to confirm what Mr. Jones wrote you

with regard to our plans insofar as they affect Stag

Beer. No changes of any kind are contemplated.

With your help we intend to intensity and re-

vitalize the promotional, merchandising and adver-
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tising effort in support of Stag Beer sales m your

area.

If the shareholders of the Griesedieck Western

Brewery Company accept the recommendation of

the board, we shall be in contact with you as

promptly as possible to plan our future strategy

together.

In the meantime, please accept this cordial greet-

ing, and my sincere hope that we may work to-

gether, happily and successfully for many years to

come.

Sincerely yours,

/s/ Ian R. Dowie, President

EXHIBIT No. 2

[Letterhead of Griesedieck Western Brewery

Company]

October 29, 1954

To Our Hyde Park '75" Distributors:

I am writing to advise you that the negotiations

between this company and the Carling Brewing

Company, about which I recently informed you,

have now been consummated. Carling's will assume

operation of our plants on Monday, November 1st.

Many of our distributors have already had an

opportunity to meet Ian R. Dowie, President of

Carling's, and I know they will agree with me when

I tell you that Mr. Dowie and the organization he

heads are friendly, dynamic and of highest integ-

rity. I am confident that your relationship with

Carlings will be both profitable and pleasurable.

I want to take this op])ortunity to thank you for
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your loyalty and support. I liope that you will con-

tinue with Carling^s in the same fine spirit. Your

cooperation with them will be a personal favor to

me and to every meml3er of our organization.

I am retiring from brewing activities and will

devote my time to my ])rokerage business, and, you

can feel free to address me on any subject at any

time in care of: Edward D. Jones & Company, 300

North 4th Street, St. I^ouis, Missouri.

With my sincere wish for your continued suc-

cess, I am,

Cordially yours,

Griesdieck Western Brewery Co.

/s/ Edward D. Jones,

EDJ:ms Chairman of the Board

EXHIBIT No. 3

LA022 CIBIOO 1954 Oct 27 AM 8 54

CT.CLD098 Pd-Wux Cleveland Ohio 27 1105 Ame

William R LeVecke—LeVecke Co

1807 East Olympic Blvd LosA—

I Have Reservations Confirmed At The Town
House in Los Angeles For Thursday October 28

And Wish To Suggest That We Proceed From Air-

port To Town House For Dinner And Oeneral Busi-

ness Discussion Please Wire Acknowledgment

—

L D Ballew Carting Brewing Co.

Acknowledgment of Service attached.

[Endorsed]: Filed April 15, 1955.
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[Title of District Court and Cause.]

' AFFIDAVIT OF L. D. BALLEW
State of Ohio,

Cuyahoga County—ss

:

L. D. Ballew, being first duly sworn on his oath

says

:

1. I reside in Sagamore Hills, Northfield, Sum-
mit County, Ohio. I am General Sales Manager of

the Carling Brewing Company and I have held such

position with said corporation since August 1949

including all times referred to in the complaint,

and am presently General Sales Manager of said

corporation. I have personal knowledge of the facts

stated herein.

2. Answering the Affidavit filed herein sworn to

by William Le Vecke I admit that on or about Oc-

tober 25, 1954 I telephoned to said William Le

Vecke and advised him that I would be in Los An-

geles on October 28, 1954. I further admit that the

telegram attached to the said Affidavit to William

Le Vecke and marked Exhibit 3 was sent to William

Le Vecke by me.

3. Further answering the said Affidavit of said

William Le Vecke, I admit that I did meet the said

William Le Vecke and his son, Reed Le Vecke, in

Los Angeles, California, on Thursday evening, Oc-

tober 28, 1954. I further state that the said Le

Veckes met me upon arrival by airplane at the Los

Angeles airport, drove me to my hotel. The Town

House, in Los Angeles, that they were my guests at
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dinner in my suite of rooms at the Town House;

that during and following said dinner they, the

said Le Veckes, explained to me the efforts they

had made in the past on behalf of the products of

Griesedieck Western Brewery Company, and of

their desire to continue to sell the said products

for Carling Brewing Company after said last named

company, my employer, acquired the brewery prop-

erties of Griesedieck Western Brewery Company

at St. Louis, Missouri, and Belleville, Illinois on

November 1, 1954. [131]

4. Having heard fully the presentation by the

said Le Yeckes made by them at the aforestated

Town House meeting including their request that

the Carling Brewing Company continue to do busi-

ness with them in connection with said Griesedieck

Western Brewery Company products namely Stag

Beer and Hyde Park Beer, I informed the said

Le Veckes that the Carling Brewing Company had

no present intention of continuing the sale of said

Stag Beer and Hyde Park Beer in the western

states of the United States including the States of

California and Arizona. I further informed them

that, in view of the foregoing, Carling Brewing

Company would not after its acquisition of said

brewery properties in St. Louis, Missouri, and Belle-

ville, Illinois, and the right to manufacture there-

from or from any other plant of Carling Brewing

Company the said, Stag Beer and Hyde Park Beer

have any business relationship with the said Le

Veckes or either of them in any capacity what-

soever.
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5. Further answering the said Affidavit of Wil-

liam Le Vecke, Affiant denies that he told said Lg

Veckes or either of them that Carling Brewing

Company was terminating any contract with them,

and Affiant says further that no contract ever ex-

isted by and between Carling Brewing Company
and said Le Yeckes or either of them. Further, this

Affiant denies that he asked said Le Veckes if they

had any other means of livelihood, but this Affiant

says that the said Le Yeckes did represent to him

that the business which they had been engaged in

and were then engaged in with regard to sales of

Stag Beer and Hyde Park Beer was the only busi-

ness they were then engaged in.

6. Further answering said Affidavit of William

Le Yecke, this Affiant says that the Le Yeckes com-

plained to him bitterly at said meeting because they

were not to be afforded the opportunity and right

to sell said Stag Beer and Hyde Park Beer after

said products and said brewing properties of Griese-

dieck Western Brewery Company had been acquired

by Carling Brewing Company, but Affiant emphati-

cally denies that anything was said at any time

about the cancellation of any contract which they

had or claimed to [132] have with Carling Brewing

Company and Affiant repeats his former statement

that there was no contract exxisting by and between

the Le Yeckes and Carling Brewing Company and

that also as aforesaid Affiant made it perfectly clear

to the Le Yeckes that there would be no contract or

any other business relationship with the Le Yeckes

by and between them and the Carling Brewing
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Company on November 1, 1954 or at any other

time. Fnrther, Affiant denies that he made any state-

ment to the effect or which could be interpreted as

meaning that what he was saying to them was in

any way unethical on the part of Carling Brewing

Company or this Affiant. Also, this Affiant denies

that Mr. Reed Le Vecke told him that he was steal-

ing their business and terminating their contract

without a gun.

7. During the several days this Affiant was in

Los Angeles following the aforementioned Town
House meeting with the said Le Veckes, he called

upon several distributors some of whom were then

handling the Carling Brewing Company products

Carling's Red Cap Ale and Carling's Black Label

Beer. One such distributor and one Only, R. E.

Spriggs, was to this Affiant's personal knowledge

also a distributor of products of Griesedieck West-

ern Brewery Company. Affiant says that he had in-

formed said R. E. Spriggs that on and after No-

vember 1, 1954 upon which date the Griesedieck

Western Brewery Company properties were to be

acquired by Carling Brewing Company as afore-

said, the Carling Brewing Company was not then

planning to continue the sale of either Stag Beer or

Hyde Park Beer in the western states including

the State of California. Affiant denies that he called

on all of the customers of the said Le Veckes to

whom they had been selling beer in Los Angeles and

told said distributors that the Le Veckes had been
*

'cancelled out" and would receive no more Hyde

Park Beer or Stag Beer and that the Carling Brew-
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ing Company was taking over all such sales. To
reiterate the foregoing, only one distributor was

called upon who in addition to handling Red Cap
Ale and Black Label Beer also handled one or more

of the products of Griesedieck Western Brewery

Company and to him, namely the said R. E. Spriggs,

the [133] statements were as stated above plus the

clear explanation that William Le Yecke and Reed

Le Vecke, nor neither of them, then represented nor

would represent Carling Brewing Company in any

capacity whatsoever or mth regard to any products

of Carling Brewing Company after November 1,

1954.

8. Affiant says that to his personal knowledge the

letter dated Sex)tember 27, 1954 attached to the said

Affidavit of William Le Yecke as Exhibit 1 was

sent over the signature of Ian R. Do\vie, president

of Carling Bremng Company, to certain distribu-

tors of the Grriesedieck Western Brewery Company,

l)ut Affiant says he does not know whether a copy

of said letter was sent to or received by the Le

Veckes or either of them. However, Affiant says that

at said To^^ai House meeting with the Le Veckes

reference was made by one or both of the Le Veckes

to said letter. The Le Veckes conunenting with re-

gard thereof and indicating an expectation on their

part that ])ased upon the content of said letter, they

had expected to be afforded the opportunity and

right to sell Stag Beer and/or Hyde Park Beer in

the States of California and Arizona in a lousiness

relationship with Carling Brewing Company. Af-

fiant savs that as stated above and without reser-
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vation on account of any interpretation which they

may have made of said letter or any other com-

munication or general impression which they had

received, it was made clear to the Le Veckes on

October 28, 1954 that it was not as of the date of

said Town House meeting the plan or intention of

Carling Brewing Company to sell any Stag Beer or

Hyde Park Beer in the western states including the

States of California and Arizona after November

1, 1954 and further it was made clear by this Af-

fiant to said Le Veckes that there was not then nor

would there be after November 1, 1954 any business

relationship whatsoever by and between the Le

Veckes or either of them and Carling Brewing

Company.

9. Further Affiant saith not.

/s/ L. D. BALLEW

Subscribed and sworn to before me, a Notary

Public in and for the State of Ohio, this 19th day

of April, 1955.

[Seal] /s/ JOHN LADD DEAN,
Notary Public [134]

Affidavit of Service by Mail attached. [135]

[Endorsed] : Filed April 21, 1955.
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[Title of District Court and Cause.]

AFFIDAVIT OF ARNOLD E. WACHTER
State of Missouri,

City of St. Louis—ss.

Arnold E. Wachter, being first duly sworn, on his

oath says:

1. I reside at 7405 Wellington Way, Clayton,

Missouri. I am employed by the Cavanagh Print-

ing Company of St. Louis, Missouri and was em-

ployed by that Company as a salesman in 1952 and

prior thereto. I was in charge of the Griesedieck

Western Brewery Comi^any account and responsi-

ble for orders received from that company.

2. On August 20, 1952, in response to order from

Griesedieck Western Brewery Company, the Cava-

nagh Printing Company mailed by parcel post to

Mr. Reed LeVecke, The LeVecke Distributing

Company, 1807 East Olympic Boulevard, Los An-

geles, California, two thousand business cards.

These cards were blank except that the Hyde Park
''75" beer trade-mark was printed on one thousand

of them and the Stag beer trade-mark was printed

on the other one thousand. There was no other

printing on the cards when they were mailed to

The LeVecke Distributing Company. The blank

business cards which are attached as Exliibits 1 and

2 to my affidavit are exact reproductions of the

cards which were mailed to The LeVecke Distrib-

uting Com])any on August 20, 1952.

3. I have examined the business card Avhich is
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attached as part of Exhibit J to the affidavit of

Reed LeVecke. None of the printing on said card,

other than the colored trade-mark, was placed on

said card by Cavanagh Printing Company.

4. I have personal knowledge of the fact that

Cavanagh Printing Company x^^nted large num-

bers of said blank business cards, with the Stag or

Hyde Park trade-mark on them, for delivery in

various parts of the country to distributors of beer

manufactured by Griesedieck Western Brewery

Company. In all such instances the business cards

were blank except for the printed trade-mark.

/s/ ARNOLD E. WACHTER [137]

Subscribed and sworn to before me, a notary pub-

lic in and for the City of St. Louis, State of Mis-

souri, this 27th day of April, 1955.

[Seal] /s/ BETTY PROCTOR,
Notary Public [138]

Acknowledgment of Service attached. [140]

[Endorsed] : Filed April 28, 1955.
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[Title of District Court and Cause.]

AFFIDAVIT OF EDWARD D. JONES

State of Missouri,

City of St. Louis—ss:

Edward D. Jones, being first duly sworn, on his

oath says

:

1. I reside at 6341 Ellenwood Avenue, St. Louis

County, Missouri. I am President of The Griese-

dieck Comi^any, formerly Griesedieck Western

Brewery Company, and I have been the Chief Ex-

ecutive Officer of said corporation from 1944 to

date and at all times referred to in the complaint.

During said period I held the offices of President

and Chairman of the Board of said corporation. I

have read the affidavits of William R. LeVecke and

Reed LeVecke, dated April 13, 1955, and I have

examined the exhibits attached to said affidavits. I

have personal knowledge of the facts which are

stated herein in reply to said affidavits and exhibits.

2. With reference to the affidavit of William R.

LeVecke, I did make the trips to California in Oc-

tober of 1951, 1952 and 1953 and in November of

1953, which are referred to on pages 2, 3, 4, 5 and

6 of said affidavit. Each of said trips was made at

the request of Mr. William R. LeVecke and on his

suggestion that such trips would benefit his business

as an independent distributor of the beer produced

by Griesedieck Western Brewery Company. I made

the trips primarily for that purpose and because

any increase in Mr. LeVecke's business in the State
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of California would result in increased distribution

of the products of Griesedieck Western Brewery

Company.

3. The various business calls described in the

affidavit of William R. LeVecke, on each of my
trips to [142] California, were made at the request

of Mr. LeVecke and as a means of promoting good

will vdth his customers. During said visits I did

not at any time make any sales of beer in California

on behalf of Griesedieck Western Brewery Com-

pany nor did I solicit any orders for Griesedieck

Western Brewery Company. In each instance, I

did what I could to maintain and to enhance the

business which Mr. LeVecke was doing with his

customers upon whom we called.

4. I made only four such trips to California in

the five-year period during which William R. Le-

Vecke was a distributor of Hyde Park and Stag

Beer. N'o other officer or employee of Griesedieck

Western Brewery Company visited California for

such purpose, other than the one instance in No-

vember, 1953, when Mr. Henry G. Sewing, Jr.,

Merchandising Manager of said company, accom-

panied me in response to the invitation of William

R. LeVecke. The purpose of Mr. Sewing's visit

was to acquaint him with the fine merchandising

methods used by Mr. LeVecke, which I felt could

be adopted by Griesedieck Western Brewery Com-

pany in its own sales efforts in Missouri and in

Hlinois. The affidavit of William R. LeVecke rep-

resents that the visits made by me to California,

which are described therein, are "ty[")ical of the



Griesedieck Western Brewery Co., et al. 125

sales efforts of said defendant in this state". (See

affidavit of William R. LeVecke, page 2, lines 2-5).

In fact, the visits described in said affidavit are the

only trips which I or any other officer or employee

of the Griesedieck Western Brewery Company ever

made to California during said period on the busi-

ness of said company.

5. Reference is made to the statement by William

R. LeVecke that Griesedieck Western Brewery

Company "regarded California as one of its chief

markets" (see [143] affidavit of William R. Le-

Vecke, page 6, lines 24-28). During the period 1950

to 1954 the volume of shipments by Griesedieck

Western Brewery Company to California was less

than one (1) per cent of the total sales of said

company in each of said years.

6. I reaffirm as true and correct each statement

made in my previous affidavit dated March 30, 1955

and on file in this cause. I deny, as untrue and

incorrect, the numerous generalizations and con-

clusions contained in the said affidavits of William

R. LeVecke and Reed LeVecke in regard to the

relationship of The LeVecke Company to Griese-

dieck Western Brewery Company. I have limited

this reply to the above statements because the said

affidavits do not specify any particular fact, event

or documents which support such generalizations

and conclusions.

/s/ EDWARD D. JONES
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Subscribed and sworn to before me, a notary pub-

lic in and for the City of St. Louis, State of Mis-

souri, this 27th day of April, 1955.

[Seal] /s/ HAMILTON GROSSE,
Notary Public [144]

Acknowledgment of Service attached. [145]

[Endorsed] : Filed April 28, 1955.

[Title of District Court and Cause.]

AFFIDAVIT OF MELVIN B. FEIG

State of Missouri

City of St. Louis—ss.

Melvin B. Feig, being first duly sworn, on his

oath says:

1. I reside at Collinsville, Illinois. I was the

Credit Manager of Griesedieck Western Brewery

Company (now named The Griesedieck Company)

from 1950 to November 1, 1954 and had supervision

of the records relating to the shipments of mer-

chandise by said company to California during said

period, I have read the affidavits of William R.

LeVecke and Reed LeVecke dated April 13, 1955

and I have examined the exhibits referred to in

said affidavits.

2. With reference to the statement made by Wil-

liam R. LeVecke in regard to the volume of busi-

ness done by Griesedieck Western Brewery Com-

pany with purchasers located in the State of Cali-

fornia (William R. LeVecke affidavit, page 6, lines
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24-28) the records of that company show that in

each year from 1950 through 1954 the vokime of

beer shipped by Griesedieck Western Brewery Com-

pany into the State of California was less than 1%
of the total sales of beer by said company in each

of said years.

3. With reference to Exhibit L to the affidavit of

William R. LeVecke and to the statement made by

William R. LeYecke about said exhibit (see affi-

davit of William R. LeVecke, page 7, lines 1-7), I

have examined the first letter appearing as part of

Exhibit L, being the letter of February 17, 1954,

written by Drexel Distributing Company to Mr.

William R. LeVecke. That letter and the text of

William R. LeVecke 's affidavit referring to it are

used to represent that Griesedieck Western Brew-

ery Company had some dispute with Drexel Dis-

tributing Company over the Invoice No. 9040, de-

scribed in said letter. I have no knowledge of any

such dispute; the records of the company, under

my supervision, do not disclose any such dispute;

the records of the company do not contain any copy

of the invoice referred to in [147] said letter or any

correspondence relating to said invoice ; the invoices

used by Griesedieck Western Brewery Company
for shipments in December 1953 did not include an

invoice numbered 9040 and the serial numbers used

by the company at that time did not have any No.

9040 in the numerical sequence which was followed.

To the best of my information and belief, the in-

voice No. 9040 referred to in said letter appearing

as part of Exhibit L to the affidavit of William R.
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LeVecke was not an invoice of Griesedieck Western

Brewery Company.

/s/ MELVIN B. FEIG

Subscribed and sworn to before me, a notary pub-

lic in and for the City of St. Louis, State of Mis-

souri, on this 28th day of April, 1955.

[Seal] /s/ BETTY PROCTOR,
Notary Public [148]

Acknowledgment of Service attached. [149]

[Endorsed] : Filed April 29, 1955.

[Title of District Court and Cause.]

AFFIDAVIT OF HANS J. SAEMANN

State of Missouri,

City of St. Louis—ss.

Hans J. Saemann, being first duly sworn, on his

oath says:

1. I reside at 8609 Mayflower Court, St. Louis,

Missouri. I was Assistant Advertising Manager of

Griesedieck Western Brewery Company in August,

1952. I have personal knowledge of the facts stated

herein.

2. I have examined Exhibit J to tlie affidavit of

Reed LeVecke dated April 13, 1955. On or about

August 4, 1952, I received a letter from Reed Le-

Vecke of The LeVecke Distributing Company, re-

questing 2,000 ])usiness cards for Hyde Park and
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Stag beer. That letter is attached as Exhibit 1 to

this affidavit. On August 4, 1952, I wrote Reed Le-

Yecke and a photostat of my letter is attached as

part of Exhibit J to the said affidavit of Reed Le-

Yecke. The business card which is attached to said

Exhibit J is not a reproduction of the blank busi-

ness cards referred to in my letter of August 4,

1952, as said cards appeared at the time they were

sent to Reed LeYecke.

3. On or about August 4, 1952, I directed the

Cavanagh Printing Company at St. Louis, Missouri,

to forward to The LeYecke Distributing Company
the blank business cards referred to in my letter.

The business cards sent by the printing company

in accordance with my direction, and in response to

this request of Reed LeYecke, were blank except

for the colored trade-marks of Stag beer and Hyde
Park ''75" which trade-marks were printed on the

cards l)y Cavanagh [151] Printing Company. The

cards thus sent to The LeYecke Distributing Com-

pany were exact copies of the business cards iden-

tified as Exhibits 1 and 2 to the affidavit of Arnold

E. Wachter, dated April 27, 1955, which affidavit

and exhibits I have examined.

4. Neither William R. LeYecke nor Reed J. Le-

Yecke, nor The LeYecke Distributing Company,

had authorization from Griesedieck Western Brev/-

ery Company to print the name of the said Griese-

dieck Western Brewery Company on the blank busi-

ness cards which were forwarded to the LeYeckes.

I had no knowledge that the name of Griesedieck

Western Brewery Company had been added to these
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cards by the LeVeckes mitil I saw Exhibit J to the

affidavit of Reed LeVecke. It was customary for

Griesedieck Western Brewery Company to supply

distributors of its beer in various parts of the coun-

try with blank business cards containing the colored

trade-mark for the beer, which card the particular

distributor would complete by printing on it the

appropriate name and other information relating

to his independent company. The Griesedieck West-

ern Brewery Company did not authorize the print-

ing of its name on these blank business cards by

The LeVecke Distributing Comx^any or by any

other of the independent distributors of its prod-

ucts.

/s/ HANS J. SAEMANN

Subscribed and sworn to before me, a notary pub-

lic in and for the City of St. Louis, State of Mis-

souri, this 28th day of April, 1955.

[Seal] /s/ BETTY PROCTOR,
Notary Public [152]

EXHIBIT No. 1

[Letterhead of The LeVecke Distributing Co.]

Mr. Hans Saemann August 1, 1952

Griesedieck Western Brewery Co.

3607 North Florissant Ave.

St. Louis 7, Missouri

Dear Hans

:

Thank you for your letter of July 30th, stating

that the truck decals are on the way.
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Please send to us a 1000 each of Hyde Park and

Stag blank business cards. We are all out, and must

have some for our men in the field, so would appre-

ciate them as soon as possible. Thanks very much.

Kindest regards.

Very truly yours,

THE LEVECKE CO.

/s/ REED J. LeVECKE

RJL:ms [153]

Acknowledgment of Service attached. [154]

[Endorsed] : Filed April 29, 1955.

[Title of District Court and Cause.]

AFFIDAVIT OF HENRY O. SEWING, JR.

State of Missouri,

City of St. Louis—ss.

Henry G. Sewing Jr., being first duly sworn, on

his oath says

:

1. I reside at 2970 Ridgeview Drive, St. Louis

County, Missouri. I was the Merchandising Mana-

ger of the Griesedieck Western Brewery Company
(now named The Griesedieck Company) from Feb-

ruary, 1952, to November 1, 1954; I was the Sales

Manager of the Hyde Park Division of Griesedieck

Western Brewery Company from July 1, 1950, to

February, 1952. I had supervision of all sales made
by this company to the plaintiffs and to Drexel Dis-
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tributing Company at all times referred to in the

complaint. I have personal knowledge of the facts

stated herein. I have read the affidavits of William

R. LeVecke and Reed LeVecke dated April 13, 1955,

and I have examined Exhibits A through L attached

to said affidavits. This affidavit of mine is made
in reply to said affidavits and exhibits.

2. I identify Exhibit G to the affidavit of Reed
LeVecke as the form of sales delivery book used by

Griesedieck Western Brewery Company in the City

of St. Louis, Missouri. One or more copies of these

sales delivery books were obtained from Griesedieck

Western Brewery Company by William R. LeVecke

or by Reed LeVecke at their request and upon their

representation that they wanted to use said delivery

book as a form to follow in preparing sales delivery

books to be used by their company. The LeVecke

Distributing Company, in the conduct of its busi-

ness in California. Contrary to the statements ap-

pearing in the affidavit of Reed LeVecke, page 3,

lines 12 to 19, Griesedieck Western Brewery Com-
pany did not at any time require the LeVeckes to

make delivery of Hyde Park or Stag beer on de-

livery slips illustrated by said Exhibit G nor did it

at any time authorize the LeVeckes or The LeVecke

Distributing Company to use sales delivery [156]

books printed in the name of Griesedieck Western

Brewery Company.

3. Referring to Exhilnt H to the affidavit of

Reed LeVecke, and to the statements relating to

said exhibit appearing on ixigo 3, lines 20 to 24 of
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said affidavit, Griesedieck Western Brewery Com-

pany did not use a form of "order confirmation"

illustrated by said Exhibit H. Said form was not

used by Griesedieck Western Brewery Company

nor was the use of said form by the LeVeckes or by

The LeVecke Distributing Company ever approved

by Griesedieck Y/'estem Brewery Company. The

first time I have ever seen such form was upon

examining Exhibit H to the affidavit of Reed Le-

Vecke. I have had my assistants make a thorough

investigation of the files, forms, records and corre-

spondence of the Griesedieck Western Brewery

Company in this respect and there is nothing to

show that Griesedieck Western Brewery Company

ever had anything to do with the preparation or

use of said Exhibit H by the LeVeckes or by The

LeVecke Distributing Company. If said form were

used by The LeVecke Distributing Company on

"large sales" of beer by it in California, then such

use by The LeVecke Distributing Company was for

its own purposes and without the knowledge or

approval of Griesedieck Western Brewery Com-

pany.

4. Referring to Exhibit I to the affidavit of Reed

LeVecke and to his statements relating to said ex-

hibit on pages 3-4, lines 25-32, I identify the letter-

head and envelope as being representative of sta-

tionery used by Griesedieck Western Brewery Com-

pany. Cuts of the Hyde Park and Stag beer trade-

marks were supplied by Griesedieck Western Brew-

ery Company to the LeVeckes and they were auth-
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orized to use them on their own business letterhead,

as ilhistrated by the letter from The LeYecke Com-

pany which is attached as Exhibit I to this affidavit.

The company files contained a request from Reed

LeVecke in February, 1954, for a Stag cut and for

two hundred Hyde Park 75 and two hundred Stag

envelopes. I had no knowledge of this [157] re-

quest, but upon questioning former clerical em-

ployees of Griesedieck Western Brewery Company
I am informed that the materials were sent to the

LeVeckes shortly after receipt of the request. I

have no knowledge of any request by the LeVeckes

for authority to use Griesedieck Western Brewery

Company envelopes or letterheads as agents or em-

ployees of the Griesedieck Western Brewery Com-

pany and no authority was given to the LeVeckes

or to The LeVecke Company to use said material

in any manner which would represent that they

were acting as agents or employees of said company.

5. With reference to the statements appearing on

page 4 of the affidavit of Reed LeVecke, lines 8 to

13, the Griesedieck Western Brewery Company did

not at any time cause its corporate name to be listed

in anv telephone directory in California; nor did

the Griesedieck Western Brewery Company at any

tune have knowledge of said listing; nor did Griese-

dieck Western Brewery Company at any time auth-

orize the LeVeckes or The LeVecke Distributing

Company to list the corporate name of Griesedieck

Western Brewery Company in any telephone direc-

tory. The Griesedieck Western Brewery Company
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did not pay the cost of any such listing and if the

listing was done, it occurred without the knowledge

or consent of said company.

/s/ HENRY G. SEWING, JR.

Subscribed and sworn to before me, a Notary

Public in and for the City of St. Louis, State of

Missouri, this 30th day of April, 1955.

[Seal] /s/ HAMILTON GROSSE,
Notary Public [158]

EXHIBIT No. 1

[Letterhead of The LeVecke Company]

Mr. Henry Sewing December 14, 1953

Griesedieck Western Brewery Company
3607 North Florissant

Sain Louis 7, Missouri

Dear Henry,

This is to confirm our telephone conversation with

you December 10th relative cancellation of our pur-

chase order no. 224.

I will keep you advised.

Very truly yours,

/s/ REED,

/ms/ The LeVecke Company [159]

[Endorsed] : Filed May 2, 1955.
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[Title of District Court and Cause.]

AFFIDAVIT OF WILLIAM LeYECKE IN AN-
SWER TO AFFIDAVIT OF HENRY G.

SEWING, JR.

State of California,

County of Los Angeles—ss.

William LeVecke, being first duly sworn, deposes

and says:

He is one of the plaintiffs in the above entitled

action and has read the affidavit of Henry G. Sew-

ing, Jr., filed in said action, and to said affidavit

he makes the following answer of matters of which

he has personal knowledge.

The sales delivery books sent to plaintiffs by

Griesedieck Western Brewery Company were not

one or two in number, as affiant Sewing has stated,

but were a whole carton of books. That affiant has

used a number of these books, has given his attor-

neys sixteen of these books and he and the other

plaintiff have eight of them still in their possession.

These books were sent to plaintiffs by said defend-

ant Brewery Company for use by plaintiffs in mak-

ing delivery of Stag and Hyde Park beer and not

merely as a form to use in preparing plaintiffs' own

books. The defendant Griesedieck Western Brew-

ery Company authorized and directed the plaintiffs

to use said books printed in said defendant's name.

Exhibit "H'' attached to the affidavit of Reed

LeVecke is a form of Order Confirmation author-

ized and ap])roved by defendant Griesedieck West-



Griesedieck Western Brewery Co., et al. 137

ern Brewery Company. It is a form used by plain-

tiffs for several years. The plaintiffs used this form

because many of the comj)anies purchasing said

beer of Griesedieck Western Brewery Company in-

sisted on doing business directly with said Brewery

Company and the said Brewery Company author-

ized plaintiffs to sign their name on said Order of

Confirmation. When said purchasers ordered beer,

plaintiffs would obtain the number of the freight

car and the date of the shipment of the beer from

defendant Griesedieck Western Brewery Company

and notify the purchaser on said form, Order Con-

firmation form. That Edward Jones, President of

said defendant Griesedieck Western Brewery Com-

pany approved the said form and the use and exe-

cution of the name of his company by the plain-

tiffs. The said defendant Brewery Company wanted

said purchasers of their beer to know that they were

giving the business entailed by said purchases to the

Brewery Company and to no one else. When pur-

chases of beer were made for the first time by a

new purchaser, the defendant Griesedieck Western

Brewery Company woukl write to the purchasers and

thank them for the business that the purchaser had

given them. Typical of these letters are the copies

of some of them attached hereto as Exhibit '^X."

Thereafter the said Brewery Company would pe-

riodically write letter^ to such purchaser thanking

them for their business during the year.

The letterheads and envelopes of defendant Grie-

sedieck Western Brewery Company were sent to

plaintiffs by said company for use by plaintiffs and
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with authorization to plaintiffs to sign the said com-

pany's name. The said Brewery Company kept the

plaintiffs supplied with said stationery and from

time to time when their supply got low the said

defendant would send more. Plaintiffs used said

stationery in writing to the purchasers of said de-

fendant's beer in California. This stationery was

exactly the same as that in use by said defendant

Brewery Company and was the same stationery

that was used in \\T-^iting to such California com-

panies as Certified Grocers, Shopping Bag, A. J.

Byless, United Grocers, Safeway Stores, all of the

members of the co-operative grocery associations

(being very numerous) and many other purchasers

in which said defendant stated that the plaintiffs

were their representatives. Typical of said letters

are some copies attached hereto as Exhibit "Y."

That the said Henry J. Sewing, Jr., who states

in his affidavit that he did not know about the use

of said stationery, from time to time sent the said

stationery to plaintiffs. In one telephone conversa-

tion with affiant the said Henry J. Sewing, Jr., in

referring to his company, defendant Griesedieck

Western Brewery Company, and authorizing the

use of said stationery, said to affiant, "You are us

on the Coast."

The telephone listing of the defendant Griese-

dieck Western Brewery Company in the Los An-

geles, California, directories was authorized l\v Ed-

ward H. Jones, President of said defendant com-

pany. This listing was carried in this manner be-

cause the purchasers of said beers of defendant
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company were told that the Griesedieck Western

Brewery Company were on the Coast to stay by

the President of said defendant (See Exhibit "B"
referred to in affidavit of Reed LeVecke) and ex-

pected the said defendant to have an office here.

That in addition, the President of defendant Brew-

ery Company told affiant that since the name of the

said company was on the beer containers, it would

be necessary for plaintiffs to have the defendant's

name listed in the telephone directory so that pro-

spective purchasers of said beer would be able to

contact the Brewery Company.

That in addition to the name of defendant Griese-

dieck Western Brewery Company being listed in

the telephone directory in Los Angeles, California,

it was placed on the door of plaintiffs' office with

the approval of said affiant, Heniy G. Sewing, Jr.,

and Edward Jones, the President of said Brewery

Company. That the said affiant Sewing was in

plaintiff's' office and remarked about how the name
of the defendant Brewery Company was on said

office door.

The defendant Griesedieck Western Brewery

Company told all of the purchasers of its beer in

California that it was "on the Pacific Coast to

stay" and that it was ''financially responsible to

carry out" its "obligations" to these purchasers.

(A typical copy of a letter to a purchaser is at-

tached as Exhibit "Z.") This shows that the said

defendant Brewery Company was definitely in busi-

ness in California.

/s/ WILLIAM LeVECKE



i4{) William R. and Heed LeVecke vs.

Subscribed and sworn to before me tliis 4th day of

May, 1955.

[Seal] /s/ BELLE KENNICOTT,
Notary Public in and for the County of Los Ange-

les, State of California

EXHIBIT "X"
Mr. R. C. Ilolderness Oct. 21, 1952

Secretary, Certified Grocers

2601 South Eastern Ave.

T^os Angeles, Calif.

Bear Mr. Ilolderness:

I thought I would drop you a note and remind

you to put me on the CoOperator's Mailing List. I

have received occasional copies from our representa-

tive, Mr. William LeVecke, and I enjoy them very

much and they are very educational.

We appreciate the nice business that your good

firm has given us. We also appreciate the publicity

plugs you give us occasionally in the CoOperator.

If there is anything I can do at this end of the

line for you or for the CoOperator, please command

me.

Very truly yours,

Griesedieck Western Brewery Company

Edward B. Jones, President.

EBJ:ak

EXHIBIT ''Y"

Listed below are the names of merchants that

have purchased stores from Certified members, and

attached is the letter that was sent to each

:
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Morris Wolf, 2700 S. Hooper Ave., Los Angeles

11, Calif.; Ben & Susie Tsuye, 16427 S. Wester,

Gardena, Calif.; Harry Sitron, 11001 S. Figueroa,

Los Angeles 61, Calif. (Thor Mkt.) ; Ying Wah
Horn, 803 Cypress Ave., Los Angeles 65, Calif. (Cy-

press Ave. Mkt.) ; Israel Shanfeld, 4440 E. Slauson

Ave., Maywood, Calif. (Maywood Food Center)

;

Sobol & Sobel, 10301 S. San Pedro St., Los Ange-

les 3, Calif. (Thor's Mkt.) ; John Or Mary Vieszt,

301 W. Park, Ontario, Calif. (J & M Market);

Harold & Julius Drapkin, 2153 Riverside Drive,

Los Angeles 39, Calif.; Fred I. Roman, 5153 W.
Pico Blvd., Los Angeles 35, Calif. (Meadow Mkt.)

;

Trojan Food Mkts., Inc., 1801 No. Vermont Ave.,

Los Angeles 27, Calif.; Brookstein & Radin, 8115

S. Avalon Blvd., Los Angeles 3, Calif. ; Joseph M. &
Eleanor M. de La Van, P.O. Box 100, Crest Park,

Calif.

Mr. Morris Wolf November 18, 1953

2700 S. Hooper Avenue

Los Angeles 11, California.

Dear Sir:

We recently learned through the Co-Operator

that you are one of the new members of the Certi-

fied Grocers Association.

We are one of the suppliers for the Certified

Chain, and we enjoy exceptionally fine business

from the Certified Group. Our products are Stag

Beer and Hyde Park "75" Beer.

Our representative is Mr. William LeVecke, 1807

East Olympic Blvd., Los Angeles, California,
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phone : Vandyke 7944. If you are not handling our

products, a telephone call to Mr. LeVecke will be

an easy way to get acquainted with our profitable

line for distribution in your neighborhood.

At any time that you are in St. Louis, I would

be happy to have you call on us and inspect our

facilities.

Very truly yours,

Griesedieck Western Brewery Company

Edward D. Jones,

Chairman of the Board

EDJ:bs

Mr. H. L. Sorensen May 6, 1954

United Grocers, Ltd., 685 Sixth St., San Francisco

Dear Mr. Sorensen:

Our representative, Mr. Reed J. LeVecke, very

kindly sent me a book of the "l)ucks Unlimited"

tickets, and I am most happy to participate in this

activity. Enclosed find our check for $10.00 in pay-

ment of one of the books.

I sincerely hope that this letter fijids you in good

health and in usual good spirits.

You may be sure that Mr. LeVecke and myself

appreciate the fine business that you have given us.

Sincerely yours,

Griesedieck Western Brewery Company

Edward D. Jones, Chairman of the Board

EDJ:bs—cc: Reed LeVecke (Copy)
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EXHIBIT "Z'^

Mr. Henry Reidt, Manager Oct. 21, 1952

United Grocers

685 Sixth Street, San Francisco, Calif.

Dear Mr. Reidt:

It was a pleasure to meet you and Mr. Sorensen

a few days ago, and we are most happy with our as-

sociation with your good firm.

I should like to emphasize that we are on the

Pacific Coast to stay, and as revealed in our finan-

cial statement that I gave to your Mr. Sorensen,

you will believe me when I say that we are finan-

cially responsible to carry out our obligations to

you and your dealers.

If you have any ideas as to how we may make

our association more profitable, and if you can sug-

gest how it will function more smoothly, please com-

mand me.

With warmest regards.

Very truly yours,

Griesedieck Western Brewery Company

Edward D. Jones,

President

EDJ:ak

Acknowledgment of Service attached.

[Endorsed] : Filed May 5, 1955.
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[Title of District Court and Cause.]

MINUTES OF THE COURT

Date: May 6, 1955. At: Los Angeles, Calif.

Present: Hon. Leon R. Yankwich, District Judge;

Deputy Clerk: John A. Childress; Reporter: none;

Counsel for Plaintiff, no appearance; Counsel for

Defendant, no appearance.

Proceedings: It Is Ordered that the motion of

defendant Griesedieck Western Brewery Co., filed

April 4, 1955, and the motion of .d^f^i^dant Carling

Brewing Co., filed April 11, 1955, heretofore argued

and submitted are decided as follows: the motion

of each defendant to dismiss the complaint is de-

nied, and the motion of each defendant to qu.ash

service of summons and complaint is granted.

EDMUND L. SMITH,
Clerk [160]

[Title of District Court and Cause.]

MINUTES OF THE COURT

Date: May 12, 1955. At: Los Angeles, Calif.

Present: Hon. Leon R. Yankwich, District Judge;

Deputy Clerk: John A. Childress; Reporter: none;

Counsel for Plaintiffs: no appearance: Counsel for

Defendants: no appearance.

Proceedings: It is ordered that petition for re-

hearing, heretofore lodged, be, and it is filed, and

is denied on the following grounds:

(1) The Federal Rules of Civil Procedure do not
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provide for a loetition to rehear a motion to quash,

and

(2) On the merits, the petition is not well taken.

The Court in determining the motion to quash con-

sidered the question of solicitation as raised by the

affidavits, including the reply affidavit filed by plain-

tiff after the hearing, by leave of Court, and the ad-

ditional memorandum filed by the plaintiff, without

leave of Court. The memorandum called the Court's

attention to the latest decisions of the California

Courts on the subject of "solicitation as doing busi-

ness."

(3) The request to set the matter for further

hearing is also denied.

EDMUND L. SMITH,
Clerk. [161]

[Title of District Court and Cause.]

PETITION FOR REHEARING ON MOTION
TO QUASH SERVICE OF SUMMONS AND
COMPLAINT

To the United States District Court, Southern

District of California, Central Division:

Come now the plaintiffs in the above entitled ac-

tion and petition the above entitled court. Hon-

orable Leon R. Yankwich, Judge, to grant a re-

hearing on the motion to quash service of summons

and complaint in the above entitled action, which
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motion was heretofore granted on the 6th day of

May, 1955.

Said petition is based on the ground that the

defendants were soliciting business in the State of

California and that in the State of California the

latest cases hold that the "mere solicitation of busi-

ness" constitutes "doing business" in this State.

That plaintiffs pray that the court set a date for

oral [162] argument so that petitioners can pre-

sent all of their cases to show that defendants were

doing business in the State of California and are

amenable to process issued out of the courts of this

State.

Dated this 11th day of May, 1955.

WILLIAM LeVECKE,
Petitioner.

THOMAS A. WOOD
LARWILL AND WOLFE

By /s/ CHARLES W. WOLFE
Attorneys for Petitioner. [163]

Duly Verified. [164]

[Endorsed] : Filed May 12, 1955.
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In the United States District Court, Southern

District of California, Central Division

No. 18034 Y

WILLIAM LeVECKE and REED LeVECKE,

doing business as The LeVecke Company,

Plaintiffs,

GRIESEDIECK WESTERN BREWERY CO.,

a corporation, and CARLINC BREWING-
CO., a corporation, Defendants.

ORDER GRANTING THE MOTION OF THE
DEFENDANT THE GRIESEDIECK COM-
PANY AND THE DEFENDANT CARLING
BREWING COMPANY INCORPORATED
TO SET ASIDE, VACATE, AND QUASH
SERVICE OF SUMMONS AND COM-
PLAINT

The defendants having appeared herein specially

and for the purpose of making a motion to set aside,

vacate, and quash service of summons and com-

plaint upon the ground that this Court lacked juris-

diction over the person of said defendants and each

of them and upon the further ground that the serv-

ice of process was and is insufficient and the de-

fendants without in any manner intending to sub-

mit themselves to the jurisdiction of the Court as

parties to the above entitled cause having served

and filed their notice of motion and motion to set
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aside, vacate, and quash service of summons and

complaint and notice of motion and motion to dis-

miss and tlieir affidavits and memorandum of points

and authorities in support thereof, and the [165]

plaintiffs having filed their responsive affidavits

and memorandum of points and authorities, and

the motion regularly having come on for hearing

before the Honorable Leon R. Yankwich, Judge of

the above named Court, in the Federal Building, at

Los Angeles, on May 2, 1955, and the plaintiffs

having then apioeared by Messrs. Larwill & Wolfe,

and Charles W. Wolfe, Esquire, and Thomas A.

Wood, Esquire, and the defendant The Griesedieck

Company having then appeared by Messrs. Shep-

pard, Mullin, Richter & Balthis, and Cameron W.
Cecil, Esquire, its attorneys, and the defendant

Carting Brewing Company Incorporated having

then appeared by John Ladd Dean, Esquire, and

Messrs. Sheppard, Mullin, Richter & Balthis, and

Cameron W. Cecil, Esquire, its attorneys, and the

Court having found from the affida^dts and the

papers on file in the cause that each of said de-

fendants is and at all times mentioned in the com-

plaint was a foreign corporation; that the service

of summons and complaint in this cause was sought

to be effected upon The Griesedieck Company by

serving the Secretary of State of the State of

California and the service of summons and com-

plaint in this case was sought to be effected upon

Carling Brewing Company Incorporated by serv-

ing K. W. Burrie, the west coast regional repre-

sentative of the Carling Brewing Company Incor-
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porated; that the defendant The Griesedieck Com-

pany was at no time doing business within the State

of California and that any shipments of beer made
by The Griesedieck Company to California were

made in interstate commerce, and that on Novem-

ber 1, 1954, said defendant The Griesedieck Com-
pany sold and transferred to the Carling Brewing

Company Incorporated all of its brewing assets,

equipment, real estate, plants, and inventory and

that said defendant The Griesedieck Company has

not engaged in the brewing business at any time

thereafter; that the defendant The Griesedieck

Company was not doing any business in California

at the time the complaint was filed or at the time

the summons was issued or at [166] the time of the

attempted service of summons or at the time of the

hearing of said defendant The Griesedieck Com-

pany's motion to set aside, vacate, and quash serv-

ice of summons and complaint; that the defendant

Carling Brewing Company Incorporated was at no

time doing business within the State of California

and that any shipments of beer made by Carling

Brewing Company Incorporated to California were

made in interstate commerce; and that the cause of

action sued upon by the plaintiffs against the de-

fendant Carling Brewing Company Incorporated

did not bear and does not now bear any relation-

ship to any transactions of said defendant Carling

Brewing Company Incorporated in California; and

the Court having granted the defendants' motions

to set aside, vacate, and quash service of summons
and complaint for lack of jurisdiction over the per-
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sons of each of said defendants and for insufficiency

of service of process;

Now, therefore, it is hereby ordered, adjudged,

and decreed that the motion of the defendant The

Griesdieck Company and the motion of the defend-

ant Carling Brewing Company Incorporated to dis-

miss the complaint is denied and the motion of the

defendant The Griesedieck Company and the mo-

tion of the defendant Carling Brewing Company
Incorporated to set aside, vacate, and quash service

of summons and complaint are and each of said mo-

tions is hereby granted because of lack of jurisdic-

tion of the Court over the person of each of said

defendants and because of insufficiency of service

of process upon each of said defendants. Costs taxed

in favor of defendants in amomit of $37.50 pur-

suant order filed May 23, 1955.

Dated at Los Angeles, California, May 12, 1955.

/s/ LEOiSr R. YANKWICH,
Judge. [167]

Acknowledgment of Service attached. [168]

[Endorsed]: Filed May 12, 1955. Docketed and

entered May 13, 1955.

I
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[Title of District Court and Cause.]

NOTICE OF APPEAL

To the Clerk of the above entitled Court:

Notice is hereby given that William R. LeVecke

and Reed LeVecke, plaintiffs above named, hereby

appeal to the United States Court of Appeals for

the Ninth Circuit from the Order Granting the

Motion to Quash Service of Summons and Com-

plaint entered in this action on the 13th day of

May, 1955.

Dated: May 19, 1955.

THOMAS A. WOOD
LARWILL AND WOLFE

/s/ By CHARLES W. WOLFE,
Attorneys for Appellants

William R. LeVecke and

Reed LeVecke. [169]

Acknowledgment of Service attached. [170]

[Endorsed] : Filed May 25, 1955.

[Title of District Court and Cause.]

CERTIFICATE OF THE CLERK

I, John A. Childress, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages

numbered 1 to 181, inclusive, contain the original
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Petition for Removal
>

Copy of all Processes, Pleadings & Orders Served

upon the Griesedieck Co.;

Notice of Motion & Motion to Set Aside, Vacate,

and Quash Service of Summons & Comx)laint &
Notice of Motion & Motion to Dismiss

;
(by Griese-

dieck)

Notice of Motion & Motion to set Aside, Vacate,

and Quash Service of Summons and Complaint and

Notice of Motion and Motion to Dismiss (by Carl-

ing)

Memorandum of Points and Authorities in Sup-

port of Motion;

Affidavit of William R. LeVecke in Opposition to

Motion

;

Affidavit of Reed LeVecke in Opposition to Mo-

tion;

Affidavit of L. D. Ballev^ in Support of Motion

;

Affidavit of Arnold E. Wachter;

Affidavit of Edward D. Jones;

Affidavit of Melvin B. Feig;

Affidavit of Llans J. Saemann;

i^davit of Henry G. Sewing, Jr.

;

Petition for Rehearing on Motion to Quash;

Order Granting the Motion of defendants to Set

Aside, etc.;

Notice of Appeal;

Designation of Record on Appeal;

Supy)lemental Designation of Record on Appeal

;
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Desigiiation by Defts of Additional Portions of

Record

;

which, together with a full true copy of the Minutes

of the Court had on May 6, 1955 and May 12, 1955

;

and exhibits; all in said cause,

constitute the transcript of record on appeal to the

United States Court of Appeals for the Ninth Cir-

cuit.

I further certify that my fees for preparing and

certifying the foregoing record amount to $2.00,

which sum has been paid by appellant.

Witness my hand and the seal of said District

Court, this 12th day of July, 1955.

[Seal] JOHN A. CHILDRESS,

Clerk.

/s/ By CHARLES E. JONES,

Deputy.
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In the United States District Court, Southern Dis-

trict of California, Central Division

No. 18,034-Y—Civil

WILLIAM LeVECKE and REED LeVECKE, do-

ing business as THE LeVECKE COMPANY,
Plaintiffs,

vs.

GRIESEDIECK WESTERN BREWERY CO., a

corporation, and CARDING BREWING CO.,

a corporation. Defendants.

TRANSCRIPT OF PROCEEDINGS

Los Angeles, California, Monday, May 2, 1955

Honorable Leon R. Yankwich, Judge presiding.

Appearances: For the Plaintiffs: Thomas A.

Wood, Esq., and Larwill & Wolfe, by Charles W.
Wolfe, 1017 Citizens National Bank Bldg., Los An-

geles 13, California. For the Defendants : John Ladd

Dean, Esq., and Sheppard, Mullin, Richter &
Balthis, by Cameron W. Cecil, Esq., 458 South

Spring St., Los Angeles 13, California.

Los Angeles, Calif., Monday, May 2, 1955. 10 a.m.

(Other cases called.)

The Court: I will hear this other matter, then.

The Clerk: 18,034-Y, LeVecke vs. Griesedieck

Western Brewery Co., et al.

Mr. Cecil : If the Court please, preliminarily let

me state and make a request of the court:
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Mr. John Ladd Dean is here from Cleveland. He
is a member of the Supreme Court of Ohio, and also

I understand admitted to the Supreme Court of the

United States. I would like to move his admission

for this case only.

The Court: We will extend to him the usual

courtesy of admitting him for the particular case.

Mr. Dean: Thank you, your Honor.

Mr. Cecil : Thank you, your Honor. I will ]>re-

sent the motion then on behalf of the Griesedieck

Company, your Honor, and Mr. Dean will present

it on behalf of the Carling Company.

This case falls I think, if the court please, so far

as the Griesedieck Company is concerned, squarely

within the Martin Bros. Electric Company case, ap-

pearing- in 121 Cal. App. (2d) 790.

This is a case in which the LeVeckes acted as dis-

tributors, and only as distributors for the Griese-

dieck Western Brewery Company.

There are voluminous affidavits and voluminous

exhibits in here, but when all of the affidavits and

all of the exhibits are stripped to their essentials,

it is quite apparent that there is nothing here, so

far as the Griesedieck Company is concerned, other

than a distributorship.

We submit, if the court please, that under both

the Martin Bros. Electric Company case and all of

the other California cases which are concerned

with service of process, a motion to quash has al-

ways been granted where there is no basis of service

other than that the company "is doing business,"

where its oulv connection with the State has been
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that it was distributing its products which were

shipped into the State in interstate commerce, and

distributed through an independent distributorship.

We submit, if the court please, that while Exhibit

J of the affidavits of the LeVeckes show and pur-

port to show a business card which has the name
William R. LeVecke, and at the bottom of it on

the left hand side the "Griesedieck Western Brew-

ery Co.," that that card is not completely accurate;

that that card was not sent out by the Griesedieck

Company; that the card with only the '^Hyde Park
'75' " trademark at the top left hand side was sent

out, and the cards were sent in blank; that the use

of the Griesedieck name on it was neither kno^vn,

authorized, nor permitted by the Griesedieck Com-

pany, and that there was no representation that Mr.

LeVecke was the Griesedieck Company in Cali-

fornia, so far as has been known to that company.

There is also considerable discussion of these

books which showed, "Griesedieck Western Brew-

erv Co.," and which it is claimed by the LeVeckes

were required to be used by them for the Griese-

dieck Company in California.

We submit that the books, on the face of the

books themselves, show that that could not be so.

There is on the third line of that not a place for

the California liquor license number, but the Mis-

souri liquor license number. These books were sent

out merely for the purpose of being used as a form,

which the distributor here could use if he wanted

to use it, and not to use if he did not want to use it.

'^'boro ',?. also somo contention made that the east-
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ern company determined the prices. We submit that

under Exhibit K of the LeVecke exhibits them-

selves, this is shown not to be so.

Mr. Jones of the Drexel Company, which was a

company which was buying Griesedieck beer out

here from the LeVeckes, sent a telegram, in which

he said:

"We have been selling Stag in Fresno at 15

cents, 6/90 cents. Do you Avant us to raise to 17

cents, 6/99 cents'?"

In other words, even by the affidavit of the Le-

Veckes themselves, the distributors were not look-

ing to the Griesedieck Company to fix prices. They

were looking to the LeVeckes, the distributor here

on the coast, to fix the prices, which was done.

In addition, if the court please, one further thing

:

The rest of the exhibits, or, as a matter of fact,

most of the rest of the exhibits and affidavits filed

by the LeVeckes are based upon the contention that

Mr. Jones of the Griesedieck Company came to

California and solicited business in California, did

a continuous solicitation, and there is an inference

left that maybe he was one of many employees. As
a matter of fact, he was the only one, with the

exception of one man who came with him at one

time.

The Court: I presume that the solicitation of

business point goes back to the West Publishing

Company case.

Mr. Cecil: Well, I don't know what the plaintiff-

respondents' contentions are in that regard, your

Honor. It is our contention that there is no solici-
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tation here at all by the Griesedieck Company, that

Mr. Jones

The Court : I have had many of these cases, and

I have found that on the whole each case presents

facts that are unique, and that a lot of the general

language contained in various opinions must be ap-

plied cautiously. Of course, that depends also on

the nature of the action.

One of the most recent cases which went to the

Ninth Circuit was a case in which damages were

sought to be recovered because of an inherent defect

in a wood-turning machine. I tried the case without

a jury and rendered a judgment against the parent

company, and the case was sent back with the direc-

tion to take additional testimony on the problem

of agency.

I had held that because the catalogs of the parent

company represented the California concern as the

agent that they could be sued, and ultimately the

case was affirmed on both groimds.

Here the question does not relate to the sale of

any product,—T mean the sale of any machinery.

It is not a tort. It is merely a straight breach of

contract case, and, therefore, the question before the

court is whether the showing is sufficient from

which to draw an inference that they were doing

business here through him, and, of course, the rela-

tionship, the manner of solicitation, if any, and the

manner of clearance becomes important.

Tn other words, I nm pointing to the fnct t^^'^''

ultimately wo have to decide this according to Cali-

fovrii.'i Inw, as to whetb:or the company is doing
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business here. This is a diversity case, and, there-

fore, as the Supreme Court has said, we merely

sit as another Superior Court of the State, and we

have to apply the particular rules which they have

applied.

I will hear from the other side, and see upon what

line of cases they rely. Or do you want the other

counsel to present his position, too, and then you

argue them both at the same time?

Mr. Wolfe: That probably would be better in

this case, your Honor.

The Court: All right. We would probably gain

time.

Mr. Cecil: Your Honor please, before you go to

the Carling matter, I have an aflidavit,

The Court: An additional affidavit?

Mr. Cecil: An additional affidavit. I recognize

that this does not comply with the Court's rules,

because it was not served two days before the hear-

ing. It was delivered to counsel this morning. The

reason for that w^as that it was not delivered from

the East to my office until this morning.

The Court : On a matter of this character, I will

waive the technicality, of course, with the imder-

standing that if counsel at the conclusion of the

argument desires to have time to file a counter-affi-

davit, he may do so.

Mr. Cecil: I understand that, your Honor, and

I apologize for its being here this late, but it was
a matter which I could not help.

The Court: All right. It may be filed, and if
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counsel feels he wants time to study it more care-

fully, and to reply to it, he may do that.

Mr. Cecil: May the record show that a copy has

already been served"?

The Court: All right.

Mr. Dean: If your Honor please, I very much

appreciate the courtesy of being able to appear in

your court, but just to correct the record, Mr. Cecil

identified me and qualified me as having been ad-

mitted in the United States Supreme Court, as well

as in the Ohio courts. While I have been admitted

and have practiced in a number of the Federal and

Circuit courts, I have not as yet been admitted to

the Supreme Court.

The Court: That is all right. We extend the

courtesy to practitioners of other states who appear

here.

Mr. Dean: I very much appreciate that, your

Honor.

The Couii:: Of course, I have come in close con-

tact with some of the other judges, particularly

Judge Kloeb of Cleveland.

Mr. Dean: Oh, yes.

The Court: Judge Kloeb and I are on an anti-

trust committee, and we meet and get together about

every two years.

Mr. Dean: Yes.

The Court: T will hear from you, sir.

Mr. Dean: Now, your Honor, T just want to

speak Yery briefly witli respect to the situation

whicli obtains with regard to the second defendant,

the Carling Brewing Company, which is quite dif-
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ferent, I believe, from that of the other defendant,

The Griesedieck Company, formerly the Griesedieck

Western Brewery Co.

The Carling Brewing Company is a corporation

of Virginia, and this is a diversity case, which

accounts for the removal.

As your Honor has pointed out, we have sub-

mitted these affidavits, which I know full w^ell you

do not care to have me review in detail, because I

know you have read them, or will, and we submit

that, as evidenced by those affidavits, the defendant,

Carling Brewing Company, has been engaged solely

in interstate business.

One point really that I wanted to emphasize

])riefly, and I too have read these affidavits which

have ])een filed pertaining to the Griesedieck mo-

tion, and recognize the conflicts on each of the

points, but, if your Honor please, we submit on be-

half of Carling that none of these things have any

bearing upon the cause of action that is asserted

here, nor has any of the activity of the Carling

Brewing Company in the State of California any

bearing upon it.

The situation is this : As your Honor has observed

from reading these papers, as of November 1st of

last year the Carling Brewing Company acquired

the assets of The Griesedieck Company, with which

concern the plaintiff had a connection, the details

of which and the business activities of which other

corporation, The Griesedieck Company, is the sub-

ject of their motion.

The contention is made in the petition and on the
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present motion ])rought to the court's attention that

during the negotiations a letter was sent to the then

dealers of The Griesedieck Company, stating that

these negotiations and proceedings were taking

place, which indicated a closing that would transfer

all of the brewery assets of The Griesedieck Com-

pany to the Carling Company, and that the Carling

Company had no intention to make any changes in

the lines of malt beverage products which The

Griesedieck Company made during the time of its

operations in St. Louis, Missouri, and in Belleville,

Illinois.

There is also attached an exhibit to a second affi-

davit filed in this case, and signed by Mr. LeVecke,

Sr., signed by the president of the Carling Brew-

ing Company, confirming that which the president

of The Griesedieck Company had said in a letter to

his dealers, that the Carling Company was conclud-

ing this arrangement, whereby it would acquire the

assets, and that it had no intention of making any

changes in the Griesedieck line.

Now, the Carling Company, indicated by a sepa-

rate affidavit filed by the general sales manager in

answer to that particular LeVecke affidavit, had not

made any changes in the Stag line, but it has not

sold any of those products—I mean by "those prod-

ucts," the products of the Griesedieck Western

Company, and it was Stag beer, and it was Hyde \

Park beer—anywhere in the western states from

the time that the actual consummation of the pur-

chase and sale transaction was made, namely, on

November 1, 1954.
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The Court: Let me ask you this question, sir:

Wouldn't the problem there as to them be this,

assuming that from the time of the transfer of as-

sets, they discontinued any activity, wouldn't they

necessarily be tied to the—what is it?—The Griese-

dieck Company?

Mr. Dean: The Griesedieck Company, that is

correct, sir.

The Court: Wouldn't they be tied if through the

acquisition of assets they also assumed the contracts

of The Griesedieck Company?

Mr. Dean: Assuming that there was a contract.

The Court: I mean the Griesedieck Company.

That is right, assuming that there was a contract.

Mr. Dean : Yes.

The Court: In other words, the discontinuance

of the business might put them in a different class

if they did not take over the contract. There is

such a thing as a person taking over only the physi-

cal assets.

Mr. Dean: Yes.

The Court: We had an illustration here in the

newspaper world, where the Los Angeles Times

bought the good will and the name of an afternoon

newspaper, but did not assume any of the obliga-

tions or liabilities of the parties, so that they re-

mained a separate entity, and, of course, that is

possible in any kind of a transaction.

Mr. Dean: I appreciate what your Honor says,

and, of course, it does go to the merits of any pos-

sible claim that might be made against the Carling

Company as to the essence of the transaction itself,
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which I know it would not be orderly for me to

make any comments about here, but the point I

was trying to make was that so far as the cause

wiiich is asserted here against The Griesedieck

Company and against the Carling Company, as a

secondary defendant, and this is sho^vn by the affi-

davit of Mr. LeVecke, Sr., which was filed subse-

quent to their first papers, that prior to November

1st it was made perfectly clear, as they say in their

affidavit—and your Honor has read that affidavit,

I believe, of William LeVecke, Sr.—that the gen-

eral sales manager made it perfectly clear to him

that there was no relationship and would be no

relationship, so far as a Jmsiness with the plaintiff

in this case, by and between the Carling Company
and the plaintiff.

Now, those things which the Carling Company
did do in California by its regional representation

here all related to the product which it has sold for

some time here, and which it continues to sell, the

Carling Red Cap Ale and Carling Black Label Beer.

Admittedly by the action which has been filed and

removed to this court, those products and that ac-

tivit}^ has no bearing whatsoever upon the present

cause of action, which is solely concerned with Stag.

Now, I believe that under those circumstances

your law here is—always recognizing, as your

Honor has said, that each one of these cases must

be examined upon its particular facts—but the gen-

eral rule is that if the activity which has taken

place in the jurisdiction, and in this instance it has

been all interstate, but measuring it l\v these vari-
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oils tests that have been reviewed so much in recent

years, if that activity does not give rise to the lia-

bilities which are sued for, it is not sufficient to

subject that defendant to the jurisdiction of the

court ; and that is the position that we believe, as is

rather clearly evidenced by the affidavits which have

been filed here, the Carling Brewing Company is in.

I could elaborate by a review of these affidavits

that it has been very strictly an interstate business,

and there has been no delivery from warehouses on

orders that were confirmed in this State. Well, I

covered all of those points rather carefully in the

affidavits which we presented to you.

The Court: That is one of the elements I re-

ferred to. The West Publishing Company case, in-

volving the very well known publishing company at

St. Paul,

Mr. Dean : Yes, I know the case.

The Court: is a leading case. There were

earlier cases, going back to the Simmons Saw Com-

pany, and others,—in fact, I have a complete list

of them

Mr. Dean: Yes.

The Court: But in the West Publishing Com-

T^any case the court held that where there was con-

trol of activities, solicitation, and the like, and the

man had control over the entire state, so his com-

missions amounted to a great deal of money, and I

think he was getting about $40,000 a year at that

time, which was a lot of money in those days merely

for a book salesman. It made you wonder why you
did not go into that business, selling law books,
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rather than the practice of law, or especially a

judge. Incidentally, I have always considered that

was a departure from what the law had been be-

fore, and that the court really repudiated the earlier

cases, but did it in the way they like to do it, by

trying to distinguish them, because under the old

cases, like the Simmons Saw case, different criteria

were applied than were applied in the West Pub-

lishing Company case.

Mr. Dean: I know your Honor is also familiar

with the International Shoe Company case, and it

was to the rule laid down there that I was giving

emphasis, that the activities must also be those

which give rise to the liabilities sued upon.

The Court: That is right. I have here a list of

all the cases on doing business, including the two

decisions by two of our own judges. Judge Hall's

decision in Farr Company vs. Gratiot.

Mr. Dean: x\nd Dunn vs. Cedar Rapids Engi-

neering Company?
The Court: Yes. And then there is Judge Car-

ter's decision in Perkins vs. Louisville & Nashville

Railroad Company.

Mr. Dean : Yes. Then a case I think is of some

real significance so far as the Carling Company as

a defendant here is concerned is Perkins vs. Ben-

guet Consolidated Mining Company, a 1952 case.

The Court: The latest California case that I

have got marked here is Thew Shovel Company vs.

Superior Court, or one of the latest, which is in 35

Cal. App. (2d) 183. The Simmons case is an old

case, way back in 2 Cal. App. That is pretty old.
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The West Publishing Company case is, of course, a

Supreme Court decision and is in 20 Cal. (2d) 720,

and it is a more elaborate expression.

Mr. Dean: Then Martin Bros. Electric Co. vs.

Superior Court,—did your Honor take note of that

case, wherein we have quoted in our memorandum
the general tests, which there are well stated, and

where the court said:

"Not 'any activity' of a foreign corporation in the

state will make it amenable to process and there is

no precise test that can be applied in all cases. It

'is the combination of local activities conducted by

such foreign corporation—their manner, extent and

character—which becomes determinative of the jur-

isdictional question.'
"

The Court: That is right.

Mr. Dean: Now, we may suffer from the fact

that there are two defendants here against which

the claim is made, and somewhat different jurisdic-

tional points are taken.

While we contend that the very limited activity

we have in the state is of such interstate character

that we should not be subject to the jurisdiction, we
place added emphasis upon this, your Honor, that

the relationship of Carling to this whole Complaint

of the plaintiff is that of a stranger, and that be-

fore there was any acquisition at all the relationship

was made completely clear to them, and there was

no basis for a grievance on that ground at all, but

that whatever activities we had were not such that

we should be within the jurisdiction in this particu-

lar case.
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The Court : All right, I will hear from the other

side.

The Clerk: Mr. Charles Wolfe for the plaintiff.

Mr. Wolfe: If the court please, at the outset I

might state that the court has already referred to

some of the leading California cases on the question

of whether or not a foreign corporation is doing

business in the State of California, and the case that

your Honor cited, the Thew Shovel Company case,

is typical of the recent decisions in the State of

California on that particular point.

In the Thew Shovel Company case it was stated

that the essential thing is merely whether the cor-

porations are present within the state, whether they

operate through an independent contractor, agent,

employee, or in any other manner, and in the cases

that we cited imder our points and authorities we

pointed out that if the representation which the

foreign corporation maintains in the state gives it

substantially the same benefits it would enjoy by

operating through its own office or paid sales forces,

it is doino: business in the state, and it is amenable

to process. And under that particular point we

cited the late cases, including the Jeter vs. Austin

Trailer Equipuient Company case of 1953, the Iowa

Manufacturing Company case of 1952, the Fielding

vs. Superior Court case of 1952, and they all state

that if a foreign corporation is receiving the same

benefits in this state, and through operation in this

state, no matter how th.ey operate, whether it is

through their own sales force or not, that they are

iu efff^ct doiniT business in this state.
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Now, Mr. Dean stated in his affidavit, I believe, or

in one of his affidavits, that the Carling Company

has an office in this State, had an office here at all

times, had a sales force I believe of six men and a

supervisor, and he states that the business which

the office force in this State was doing was inter-

state business.

However, we have shown, I think, by affidavits

that they took over this Griesedieck Company, that

they wrote letters out here to the various people

who were representing the Griesedieck people in the

sale of the beers, the two brands of beer, and, among

other things, they stated in this letter to these vari-

ous individuals that, in the meantime, "Please ac-

cept this cordial greeting and my sincere hope"

—

this is from the president of the company—"that

we may work together happily and successfully for

many years to come."

This was a letter which followed a letter from

The Griesedieck Company. The Griesedieck letter,

from the president of the company, told the Le-

Yeckes that the business or the assets were to be

taken over by the Carling Company, but to continue

to sell the beer because they were going to be in-

corporated right in the Carling setup.

Then the Carling letter follows immediately, and

it starts out:

"I know that Mr. Edward D. Jones has written

to tell you of our negotiations now in progress."

In other words, they follow up with another letter

stating that Mr. Jones of Griesedieck "has already

informed you, and we waut to confirm that, we want
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you to sell our beer, and to continue to sell it, and

we hope we can continue to work happily together

for many, many years to come."

The Court: That would not be the assumption

of a contract.

Mi: Wolfe : No.

The Court : That would not be the assumption of

a contract. In other words, the law would require

much more l^efore you could say that in this manner

you assumed a contract existing in favor of the per-

son to whom this letter was v/ritten, or whether it

was oral or written.

Mr. Wolfe: Yes, we would expect to prove that.

But they are here merely stating that they were

doing business in an interstate manner, that is, in-

terstate business, even though they had their offices

here in this State. Now, we also showed how Car-

ling

The Court: Of course, I think this, the mere

business of having an office in the State does not

mean very much.

Mr. Wolfe: No.

The Court : It all depends on what they do. After

all, they may have an office as just a sort of a clear-

ins: house, and if the price is sot in the foreign

state and if the payments are made through that

state, and all that the agent does is to solicit orders,

after which he loses control, and payments are made

in that way, the mere fact that they may even keep

an office for him under the other company name

has been held to be not sufficient.

Mr. Wolfe: Yes, that is true, but the fact that
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they are obtaining the same benefits through other

agents, as heretofore,

The Court : That dictum I am familiar with. The

Supreme Court has never used that test,—the Su-

preme Court of California. The West Publishing

Company case does not use that test, and if that

were the sole test, then there would be no such

thing. Any corporation that would send a man into

the state to pick up any kind of business would be

included.

For instance, let's take an illustration which is

familiar to all. I became very familiar with it be-

cause I had a very important case involving them

many years ago. That is Brooks Bros. So let's take

Brooks Bros, of New York.

Now, mth Brooks Bros, of New York, if you

have watched their advertisements in New York,

and we will leave out California here, because they

have an agency here, and so forth, but take in any

other places like Los Angeles. They are a New
York corporation, and they give notice—I have read

them myself in the New York Times and in the

Los Angeles Times—announcing that their repre-

sentative would be at certain places, like Pasadena,

or Monrovia, where people who would like their

certain type of clothes could know they would be

there.

Now, if that is true, and I am using them because

they resort to that type of advertising, and if that

principle you mentioned is enough, then Brooks

Bros, of New York would be doing business in Cali-

fornia, and I do not think there would be any
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justification for that assumption, because, as you

say, tliey have benefits, and if you use that criterion,

then, of course, if they had a business of their own,

they might make more money, and they would get

the same benefits. So the mere presence of a sales-

man in the State would put them here for all pur-

poses, and I don't think that that criterion in itself

is sufficient.

Mr. Wolfe: No.

The Court : Because if you apply that, as I say,

then any kind of solicitation for business in the

State would be called "doing business," and that is

not the rule.

Mr. Wolfe: No. If the court please, the cases

that I mentioned, the four very late cases, have used

this language, and these are the four cases, Jeter

vs. Austin Trailer,—and they are all set forth in

our points and authorities—the Iowa Manufactur-

ing Company case, the Fielding Company case, and

the Sales Affiliates case, and they state in each of

those cases that if the representation which a for-

eign corporation maintains in this State gives it

substantially the same benefits it would enjoy by

operating through its own office or paid sales force,

it is doing business in this State and is amenable to

process.

Now, what I wanted to point out to the court was

that these two corporations were enjoying the same

business and the same benefits by operating through

their agents in this State as they would have if they

had moved their entire office out to this State.

The Court: But you want to bear this in mind
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also, that, just as in the law of partnerships, cer-

tain acts may be sufficient as to third parties to

charge them as partners which are not sufficient as

between themselves, the problem in this type of case

is different when you are dealing with a stranger.

If somebody were to sue The Griesedieck Com-

pany for something that LeVecke did, claiming that

he represented them, which is the usual case, the

proposition would be entirely different from one

who is a part of the organization himself.

Mr. Wolfe: That is right.

The Court: And so here we have a different

proposition. This is not the case of a partnership.

Mr. Wolfe : That is right.

The Court : We hold that persons who hold them-

selves out as partners may be held responsible for

the acts of a partnership, and that is especially true

in California, because, as you no doubt know, I am
old enough to have practiced before 1929, and, in

fact, I have been a judge since before 1929, but you

know that since 1929 we have the uniform partner-

ship law, which, of course, extends the scope of

partnerships. Before that time, for instance, Cali-

fornia never recognized a partnership as an entity.

You could not sue Smith and Jones as partners, or

be sued by them. You would have to sue them as

John Smith and James Jones, doing business, be-

cause we did not recognize a partnership as an en-

tity. That was changed by the law of 1929, so that

as of now the partnership will be held responsible.

Recently I wrote an opinion which ought to be

out in about a week in the Federal Supplements
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upon a very important problem, whether a deed

made by two members of a partnership, there being

no others, was binding on the partnership, even

though it did not say, as required by a section en-

acted after the partnership law was enacted, in

1931, which said that any conveyance by a corpora-

tion or by a partnership shall state it was done on

behalf of the corporation or partnership, and by

the particular individual,—I held in that case that

so far as the bank was concerned, which loaned

them $54,000, there being only two persons in the

corporation, that if that conveyance w^as good be-

fore, it was certainly good now, because the Legis-

lature did not intend to restrict the rights of part-

ners but rather extended them by the law.

So you see all those cases which you mention are

cases where somebody, who did business with the

corporation, sued the corporation there, and the

courts were called upon to determine whether the

acts and representations of the company were such

that they had a right to assume that they were act-

ing through this agenc}^, and even then, the finding

must be sufficient.

Let me interrupt for a moment, Mr. Wolfe, to

call attention to a case I refer to. This is Wood-
workers Tool Works vs. Byrne, 191 F. 2d 667. That
was a case in which a person who was injured by
an inherent defect m a woodworking machine
brought suit. I heard the case without a jury, and
gave judgment against the foreign corporation and
their local agent.

The Court of Appeals sent the case back to me,
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with directions to take additional testimony. They

held that the evidence was not sufficient, and they

sent it back to me to retry upon that issue only.

Of course, we got into the usual trouble, that the

lawyers said it was sent back for all purposes, but

I insisted that when they said that the judgment was

vacated for the purpose of taking additional testi-

mony, I would not go back and go into the question

of liability, and the Court of Appeals on the second

appeal said I was right once more. That case is

Woodworkers Tool Works vs. Byrne, 202 F. 2d 530.

I will read to you the findings which the court

said were sufficient to show how, when you are deal-

ing with a third person, who claims the right to

bring—let's use the expression 'Ho bring the for-

eign corporation in through the acts of the agent,"

you are in a different position than when the agent

himself sues the foreign corporation and says, "You
were doing business here through me." You are in

an entirely different situation, and this is the find-

ing which I finally made on the second trial

:

''That Elmer Preuer is the sole proprietor of

Woodworkers Supply Company";
Now, that was the California concern. The east-

ern concern was Woodworkers Tool Works—"that

defendant. Woodworkers Tool Works, a corpora-

tion, was engaged in selling its products in Cali-

fornia through the agency of said Woodworkers
Supply Company; that the panel raiser head in-

volved in this action was sold to plaintiff's em-

ployer, Selby Company, in California, by defendant

through said Woodworkers Supply Company; that
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defendant had a running course of business every

year and sold some of its items at all times in Cali-

fornia through said Woodworkers Supply Company
on a commission basis; that defendant's business of

selling its products in California through the agency

of said WoodAvorkers Supply Company was con-

tinuous and systematic";—that takes care of those

cases where it is sjooradic
—"that said panel raiser

head as well as other products of defendant sold in

California were shipped by defendant company di-

rectly to the purchasers through orders received

from Woodworkers Supply Company and paid for

by purchasers through said Woodworkers Supply

Company";—in other words, that while they were

shipped from the East, the payment was through

the local agent—"that said Woodworkers Supply

Company was the agent of defendant, Woodworkers
Tool Works, as their identity of names implies."

Now, the opinion written by Judge Healy said

:

"* * * * But the motion of appellant to quash the

service of summons had been denied by the trial

court, and we thought, 191 F. 2d at pages 670-673,

that the showing before the court at the time the

motion was ruled on, going to the issue whether

appellant had constituted one Preuer by law an

agent in California to receive service of process on

its behalf, was insufficient to warrant the denial.

We noted, however, that during the course of the

trial substantial oral evidence had been received

tending to show the existence of the necessary

agency relationship between appellant and Preuer,

and we summarize this evidence, 191 F. 2d at page
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673; but it was further noted that the trial judge

regarded the jurisdictional x^i'oblem as having al-

ready been determined, hence had not taken the

oral evidence into account except for such bearing

as it might have on the merits.

"We were of opinion that the issue of the valid-

ity of the service, inasmuch as it was one of due

process, was open to further examination and that

the evidence adduced on the trial might properly

be considered as supplementing the original showing

on that issue. We said, 191 F.2d at page 673,"—and

then they quote it. Then after that they say:

"After consideration and disposition of the re-

maining issues the court made the following or-

der": and then they repeat what they had said,"

and then they said that they remanded it only for

that purpose. Then they held that my specific find-

ings on the second trial were adequate.

This is, I think, one of the latest decisions of the

Coui-t of Appeals showing the way in which they

apply the California cases. You will find in this

opinion they cite all the Supreme Court cases re-

lating to the relationship of a corporation to its

subsidiary, and so forth, down to the International

Shoe Company vs. State of Washington case, and

they reached the conclusion that the evidence was

insufficient to permit the court below to find that

the Woodworkers had constituted the Woodworkers

Supply Company their agent for process. Then,

of course, when they came back I asked them if

they wanted to produce additional testimony, and
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they said, "No," so on the basis of that I made

the finding.

So you can see how our Court of Appeals applied

it. They held that the showing made by the affida-

vit, that they sold through them and consigned to

them on a commission basis, and so forth, was not

sufficient, but they held there were other facts. But

they said I did not make any findings, so when it

came back, I made the additional findings.

So here is one of the latest cases showing the

combination of both the State and Federal law as

the Ninth Circuit interprets it.

Mr. Wolfe: Yes, your Honor. We cited that in

our points and authorities. Woodworkers vs. Byrne,

and, I believe, as I recall, it is also cited in those

late cases, the California cases.

The Court: That is right. But I don't know of

any cases in the briefs that involve a question where

the agent himself sues and tries to bring in his prin-

cipal into the State. These are all cases where third

parties do that.

Of course, the point I am trying to make is that,

just as in partnerships, certain acts may not bind

the parties as against themselves, but may be suffi-

cient against third parties who acted on the assump-

tion of the partnership. So on this branch of the

law we have to approach it from an entirely differ-

ent angle when we consider the problem of a third

party, who does business through the agent as

against when the agent himself tries to bring the

princiy)al into the State.

Mr. Wolfe: Yes, your Honor. With that in 1

J
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mind, we made our affidavits, I think, to show how

the LeVeckes here in this State had the authority

to settle certain matters for The Griesedieck Com-

pany, how their stationery was sent out by The

Griesedieck Company, so that the LeVeckes could

use the stationery as the representative of The

Griesedieck Company to settle these claims with

third i:)arties, how the third persons, for instance,

the Drexels, would look to LeVecke to find out at

what prices they should sell the beer, and, of course,

the LeVeckes would check with the home office that

The Griesedieck Company had, and all of those

things came into play.

In other words, The Griesedieck Company not

only had dealings directly with the LeVecke Com-

pany, but the LeVecke Company also was represent-

ing The Griesedieck Company in certain matters

here in California, and we, I think, set forth in our

affidavits and showed how The Griesedieck Com-
pany would send out correspondence to the Le-

Veckes and say, '^You answer it," or when problems

arose here mth other people in this State with

whom The Griesedieck Company was doing business

directly, such as Drexel, Drexel would call the Le-

Veckes and say, ''What are we to do with this?"

Or ask the LeVeckes how to settle a certain mat-

ter, and they would, in turn, confer with The Grie-

sedieck Company.

So you have, in addition, not just the dealings

between The Griesedieck Western Brewing Com-

pany and the LeVeckes, but you have the LeVeckes

acting on behalf of Griesedieck, and between many
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other people here in the State of California, an-

swering correspondence between them and The

Griesedieck Company, and all of those things were

taken into consideration, and they were put into

the affidavits.

Now, there is no denial, as far as The Griesedieck

Company is concerned, that they were out here, they

tried to sell their beer here, the president of the

company came out and made tours of California,

periodic tours, selling tours, and he also came out

here and he presented to the various people out here

copies of their financial statements, and he said,

^'We want you to know"—in one of the letters

which are attached to our affidavits, he said, "We
want you to know that The Griesedieck Company
are here to stay, we are not just a fly-by-night out-

fit, we are here on the West Coast to stay, and I am
presenting you with our financial statement to show

that we can live up to our obligations, and we say

we are going to sell you beer here in this State, and

on the coast here, and I want you to look over our

financial statement, which will show we are substan-

tial and financially responsible persons."

He made these trips out here, and made the trips

out here for that specific purpose and that specific

reason. So, in addition to just the fact that The

Griesedieck Company was dealing with the Le-

Veckes here on the coast to have them sell certain

of their beers, they also had the LeVeckes do many
other acts as direct agents. They had the card of

The Griesedieck Company.

Now, counsel point out to the court that th^y just
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sent the cards out here without the printing on

them, other than the names of the two beers, and

they sent them out in blank to the LeVeckes, and

that the LeVeckes took it upon themselves to print

in their names as representatives of Griesedieck

Western. But I might point out to the court that

this practice went on for many years, for a period

of four or five years, and, also, the fact that there

were never any complaints theretofore made, and

The Griesedieck Company said, "We have no corre-

spondence showing that we authorized them to act

as our agents," but, nevertheless, they must have

authorized that, or that course of conduct would not

have gone on for so many years.

They also sent out their stationery. Now, they

can't deny that, and they don't deny it. In fact, I

don't think they have answered the reason why
they sent out their stationery. The stationery was

sent out here so that the LeVeckes could use it and

sign it as their agents.

So we have here all together different, and many

different reasons. It is an accumulation of many
different representations by the LeVeckes, and not

,iust on the part of the LeVeckes selling beer for the

company, but representing them in many other ca-

pacities, even settling the price of beer for and on

behalf of The Griesedieck Company.

The Court: All right.

Mr. Wolfe: Now, we have already made our

statement concerning Carling. I think our affidavits

are ample, and I think I might state to the court

that we have a great deal of correspondence between
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the companies, and we made our affidavits so vol-

uminous that we thought it unnecessary to bring in

and file that with our affidavits.

The Court: All right. Have you seen this addi-

tional affidavit, and do you want time to answer that

one, or do you want to stand upon the record?

Mr. Wolfe : Well, we would like to answer it for

this reason, that the facts as stated there are not

true. They state that only one or two books were

sent out here, and we have a whole cabinet of these

delivery books that were sent, and they were not

merely sent here for the form to be followed by the

LeVeckes, but they were sent here for the purpose

of use, so w^e would like to answer that.

The Court: I think there is some merit to that.

For instance, in Paragraph Y they allege directory

listing. That is a strong element, and I would

rather have your view on that in the record before

I rule on the matter.

Mr. Wolfe: All right. We would like to answer

that.

The Court: I)o you desire to add anything?

Mr. Cecil : I don't believe so, your Honor.

The Court: Then how much time do you want

to rinswer that,—five days?

Mr. Wolfe: Five days will be satisfactory, your

Honor.

The Court: All right. The plaintiffs are allowed

five days in which to answer the affidavit filed this

morninit::, the affidavit of Henry G. Sewing, Jr., and

the matter to stand submitted at that time.

All right, gentlemen, thank you.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14816

WILLIAM LeVECKE and REED LeVECKE, do-

ing business as The LeVecke Company,

Appellants,

vs.

GRIESEDIECK WESTERN BREWERY CO., a

corporation, and CARLING BREWING CO.,

a corporation. Respondents.

APPELLANTS' STATEMENT OF POINTS

Appellants intend to rely on the following points

in this appeal:

1. That respondents Griesedieck Western Brew-

ery Co., a foreign corporation, and Carling Brewing



184 William JR. and Reed LeVecke vs.

Co., a foreign corporation, neither of ^Yilom liad

qualified to do business in the State of California

as provided by law, Avere, at the time of the accrual

of appellants' causes of action against them, and

had been, doing business in the State of California

so as to make them amenable to service of process,

in an action commenced against them in a Court of

the State of California, through service of process

on the Secretary of State of California.

2. That appellants have a cause or causes of ac-

tion against respondents.

3. That the United States District Court erred

in making its order granting the motion of respond-

ents to quash the service on them of summons and

complaint.

Dated this 5th day of August, 1955.

THOMAS A. WOOD,
LARWILL & WOLFE,

/s/ By CHARLES W. WOLFE

Affidavit of Service by Mail attached.

[Endorsed] : Filed Aug. 8, 1955. Paul P. O'Brien,

Clerk.


